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aniznnee 


The Power of the Crown 


The Valley of the Hudson 


THE INSPIRATION 


IN THE MEMORIAL HIstToryY of the City of New 
York (Vol. 1, Chap. 14) the Hon. R. L. Fowler, the 
author of the section entitled, “The Constitutional 
and Legal History of New York,” says: 


“Yet it requires a very much more extended 
examination of original sources than has ever 
been made, to determine absolutely just how 
much of the English laws and institutions was 
in force at any particular epoch of Colonial 
History. The subject perplexed the Colonial 
Courts and it is still perplexing.” 


The Colonial Courts were “perplexed” to the de- 
gree that distance together with tedious, uncertain 
and dangerous means of communication separated 
London from the Colonies. In addition thereto they 
were more or less affected by the rivalries, conflict- 
ing interests and cross purposes of the Charter and 
Proprietary Colonies, with all their diverse powers 
and the contrasting Imperial Authority exercised by 
the Crown in the Province of New York from which 
a Royal Charter was withheld. 

The perplexity still prevailing is because “a very 
much more extended examination of original 
sources” has not heretofore been made in the inter- 
ests of truth and justice. 
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THE METHOD 


The Hon. Elihu Root, in his notable address before 
the Section of Legal Education of the American Bar 
Association at Cincinnati, Ohio, on August 30th, 
1921, said: 


“The background of the law, it should be 
understood, consists not merely in finding out 
how this judge decided on this state of affairs 
and another judge decided on another similar 
state of affairs or the same state of affairs. The 
competent lawyer, competent to exercise his 
authority and to vindicate his right to his priv- 
ilege, must steep his mind in the background of 
the law and the background of the literature 
which explains its growth, the true character 
and scope of its principles, the true methods and 
spirit of its obligations which is to be found in 
the history of America and England.” 


With such a spur and such a guide this text has 
been written in the interests of eternal truth. 


S. Le Mi: 


DUNKIRK, FRANCE 


1662 A.p. 


DUNKIRK 


(in France) 


Dunkirk, with its dependencies, was captured by 
England from France as an act of war between the 
two countries. It was sold back to the French King, 
Louis XIV, by Charles JJ, King of England. Within 
two years thereafter, by order of Charles IJ, the 
English fleet seized New Amsterdam (now New 
York City) from the Dutch, which, together with its 
dependencies (New Netherlands), Charles promptly 
conveyed to his brother James, the Duke of York. 

The parallelism between the two historic events 
is uniquely complete; but with less exercise of auto- 
cratic, kingly power displayed in the sale of the 
American Colony to an English subject than was 
exercised by the King in the sale of Dunkirk to Louis 
XIV of France, England’s traditional foe. The one 
sale was to enrich his brother, the other for his 
own perscnal benefit. 

This series of historic events represents the then 
unlimited power of the English Crown in the ac- 
quisition, proprietorship, sovereignty and alienation 
of English Colonies. Dunkirk with its dependencies 
had been bought with the blood and suffering of the 
English people, and was sold by the independent, 
arbitrary act of their autocratic King, Charles JI. 
The proceeds of the sale were expended by him in 
sustaining a licentious court. There was no recog- 
nized “trusteeship in the King,” even for the soldier 
dead buried in the dunes of Dunkirk, included in the 
sale. 

History confirms this account from which we 
quote: “The next spring the siege of Dunkirk was 
commenced (May, 1658 A.D.) The Spaniards tried 
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to relieve the town but were completely defeated in 
an engagement called, the ‘Battle of the Dunes’, 
from the sand hills among which it was fought.* * * 
Ten days after the battle Dunkirk surrendered, and 
the French had no choice but to give over to the Eng- 
lish ambassador the keys of the town.” 

—King and Commonwealth—Cordery and Phil- 
potts, Ch. 15. 


“Unable to confine himself within the narrow 
limits of his civil list, with his favorites and mis- 
tresses, he (Charles JJ) would have sought, even in 
the infernal regions, the gold which his subjects 
measured out to him with too parsimonious a hand. 
* * *He proposed to sell to France, Dunkirk and its 
dependencies.* * *He asked twelve million francs; 
he fell at last to five million and the treaty was 
signed October 27, 1662. It was time; the Lord 
Mayor and Aldermen of London, informed of the 
negotiations, had determined to offer Charles IJ 
whatever he wished in behalf of their City, not to 
alienate Dunkirk.” 

—History of France—Age of Louis XIV.—M. L. 
Booth, Ch. 4, vs. 1. 


The sale of Dunkirk was made by King Charles IJ 
without consulting Parliament, and the records of 
that legislative body covering several years prior 
and subsequent to that sale show that no reference 
was made thereto in Parliamentary proceedings 
during that period. 


“The mind of the Sovereign is presumed to be 
coincident with that of the law and with that 
which ought to be, especially in ambiguous mat- 
ters.” 


—Hob. 154; Brown, Max, 54. 


DUNKIRK 13 


The sale of Dunkirk and its dependencies included 
submerged lands in tidal waters, tideways, fore- 
shores, uplands, quays, docks, canals, forts, guns, 
ammunition and the great cathedral. 

From the sale of Dunkirk and its dependencies 
(1662 A.D.) to the American Revolution (1776 A.D.) 
no royal grant by any King or Queen of England 
conveyed to any grantee the extended rights and 
privileges in the American Colonies commensurate 
with those granted by Charles JJ in his sale of Dun- 
kirk to Louis XIV, King of France, and his grant 
has never been challenged. It was the King’s right. 


“A page of history is worth a volume of 
logic.” 
—Opinion—United States Supreme Court, Vol- 
ume 236, pg. 45. 


From this viewpoint we proceed in the ensuing 
chapters to the study of “The Power of the Crown in 
the Valley of the Hudson.” 


COLONIAL HISTORY 


Colonial history is verified retrospect. It is the 
truthful testimony of the now dead reduced to 
records. It is the biography of that strange and 
elusive thing called life, which once moved about in 
the homes and fields of our forefathers only to van- 
ish as its physical body sank to and combined with 
the lands of our ancestors. Hence these landed 
estates have become endeared to their posterity, and 
breathe a sacred trusteeship in the custody of their 
children. In these more enlightened days, we no 
longer superstitiously fear meeting ancestral spec- 
tres on our public highways even though the hands 
of dead Kings yet control some of our ferries. We 
fail to hear bygone voices speaking to us out of 
sepulchral shades notwithstanding the Royal Grant 
of a dead Sovereign remains the charter for the 
higher education of youth in the state. 

Gone they are! but their traditions grip us; while 
_every foot of their childrens’ land in the Empire 
State harks back for its title to English Sovereigns 
now dead and enshrined in cathedral vaults and to 
the long vanished native Indian Proprietors, “the 
King’s wards.” These aboriginal tribes, like the 
Israelites of old, received their lands from their 
Jehovah, “the Great Spirit,” and then took their 
way down “the trail of the setting sun,” as a new 
race flocked to their shores for a like freedom of 
worship and opportunity. They conveyed to our an- 
cestors, for good and valuable considerations, the 
home lands we now occupy ere they trekked their 
way to the Indians’ Happy Hunting Grounds toward 
which the Six Nations of New York looked in faith 
for their final destination. 
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A strange parallelism runs between the land titles 
of these native Indian tribes and the titles of the 
ancient tribes of Israel to the land of their inheri- 
tance. The Crown of England and its grantee, the 
Duke of York, described these aborigines as ‘““Ye very 
true, sole and lawful Indian owners” of the lands as 
“being derived to them by their ancestors.” The 
generations of Israelites in like order held posses- 
sion of their “promised land” to which Jehovah had 
led them and which He apportioned among their 
tribes. . 

Opinions may change, even court decisions may be 
reversed because of newly discovered evidence, but 
the facts of history bear the irrevocable decrees of 
eternal truth. No fact of history has ever become a 
nullity since God laid the foundations of the earth, 
all the world to the contrary notwithstanding. 

Not by force of arms were the original owners of 
this vast and wealthy State of New York removed 
from the wigwams, fishing and hunting grounds to 
which they had been guided and led by their Great 
Spirit. The records of the State of New York, 
which are open to all, bear overwhelming evidence to 
the fact that the white settlers, under the direction 
and supervision of the Crown, purchased the Colo- 
nial lands from the ‘“‘native Indian proprietors” and 
took possession under the tenets of a Christian civ- 
ilization and not in pursuance of the practice of the 
pagan Huns. It has been said that, “as western 
European nations made settlements in America, 
Roman public law, with its doctrine of title by dis- 
covery, came to control the destinies of English, 
French, Spanish and Dutch Colonies.” And again, 
“the Roman principle of occupancy and the rules 
into which the juris consults expanded it, are the 
source of all modern international law on the subject 
of capture in war and of the acquisition of sovereign 
rights in newly discovered countries.’’— (Constitu- 
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tional History of the State of New York—Dougher- 
ty, p. 26.) 

This so-called right of discovery was from Roman 
Law through Norman sources. Its corollaries, the 
so-called right of confiscation of lands and the im- 
position of slavery upon the conquered, were halted 
at the doorway of the English colonies in America 
and never became accepted principles as applied to 
the aborigines in the Province of New York. The 
theory that these native proprietors of the soil, 
which had been possessed by them and their pro- 
genitors from time immemorial, only had a posses- 
sory right thereto was the child of Roman Law 
found on the morasses of the River Seine in France 
and carried by William the Conqueror into England. 
There for a time it was to an extent successfully in- 
grafted upon English Common Law only to be ex- 
purgated therefrom by the aroused conscience of 
the Christian Church. “In May, A.D., 1041, the 
Seine was entered for the first time by a fleet of 
Norse pirates—Chief named Osker.—He led his pi- 
rates straight to the rich City of Rouen,—the city 
was fired and plundered,—three days occupation,— 
their vessels loaded with spoils and captives, gen- 
tlemen and simple clerks, merchants, citizens, sol- 
diers, peasants, nuns, dames, damoselles. The Danes 
dropped down the Seine to complete their devasta- 
tion on the shores. Normandy dates from Osker’s 
three days captivity of Rouen.” 

—(Sir F. Halgrave, History of Normandy and 
England, Vol. 1, Ch. 2.) 


In 1066 the then Duke William of Normandy 
made his historic attack upon the coast of England, 
slew King Harold, dispersed the defenders of Eng- 
lish soil and took forcible possession of the country 
and throne. “The immense product of this universal 
spoilation became the reward of those adventurers 
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who had enrolled under the banner of the Duke of 
Normandy. The chief, now the King of England, 
retained for his own share all the treasures of the 
English Kings, the church plate and all that was 
most precious in the shops of the merchants. The 
barons and knights had vast domains, castles, vil- 
lages and even whole cities. The simple vassals had 
small portions. Some received their pay in money; 
others had stipulated that they should have a Saxon 
wife and William, says the Norman chronicler, gave 
them in marriage noble dames, great heiresses, 
whose husbands had fallen in battle. Only one 
among the Knights who had accompanied the con- 
queror claimed neither land, gold nor wife, and 
would accept none of the spoils of the conquered. 
His name was Gilbert Fitz Richard. He said that he 
had accompanied the King, his lord, to England, be- 
cause such was his duty; but that stolen goods had 
no attraction for him and that he would return to 
Normandy and enjoy his heritage, a moderate and 
legitimate heritage, and content with his own lot 
would rob no one.” 

—(The Conquest of England by the Normans— 
Thierry.) 


Through this infamous rape of England by Nor- 
man violence there was read into the laws and poli- 
cies of that country, under Norman rule, the theory 
of conquest and plunder that was the natural child 
of such an atrocious assault. Refugees from politi- 
eal and religious tyranny, who had sought freedom 
and justice for themselves in the domains of the Red 
man, halted this pernicious doctrine at the gateway 
of the Province and as common children of one Great 
Spirit, Jehovah, met the Red tribes in common 
honesty and with conscious accountability to God. 
The records of the State as hereinafter shown sus- 
tain this gratifying conclusion, “Thou shalt not 
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steal”—even land. “The name of the Roman law, 
which in the reigns of Henry JJ and Henry I/II and 
of Edward I had been in considerable favor at court 
and even with the judges, became the object of aver- 
sion. In the reign of Richard JJ the barons pro- 
tested that they would never suffer the Kingdom to 
be governed by the Roman law and the judges pro- 
hibited it from being any longer cited in the common 
law tribunals.” 

—Early Jurisdiction of the Court of Chancery— 
H. Spence, Vol. 1, pg. 346. 


A present day authority in referring to this same 
influence naively says, “‘the principles of the Roman 
law being generally founded in superior wisdom 
have insinuated themselves into every part of the 
law. Many of the refined rules which now adorn the 
Common Law appear there without any acknowl- 
edgment of their patermty; and it is at this source 
that some judges dipped to get the wisdom which 
adorns their judgments.” 

—Sources of Law—Bouvier. 


The then King William of England, in 1086, pre- 
pared what is historically known as the Doomsday 
Book in which the confiscated, plundered and sub- 
divided estates of England were arbitrarily recorded 
and classified according to their new ownership or 
in some few cases according to their former proprie- 
torship and at the whim and decree of the King en- 
forced by the mailed fist of the conqueror. The 
Doomsday Book of England is the present source of 
land titles in that country. 

Later the then known world was awakened to the 
existence of the Western Hemisphere—John and 
Sebastian Cabot, Spanish-Italians or Italian-Span- 
iards, rovers and free-booters of the sea, entered 
into the personal employ of the King of England and 
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made what is historically known as the discovery of 
the coast of the present New England and middle 
states and planted thereon the English flag. Title 
was claimed in the name of the English Crown, 
under the Roman law of discovery, with all of the 
corollaries involved. 

The lands so discovered were not at that time ex- 
plored by the Cabots. In utter ignorance of and dis- 
regard for the tribes then in full possession of the 
lands of their forefathers this vast territory was 
declared to be annexed to the King’s Estate. 

However, on the deck of the English ship com- 
manded by John Cabot, and which vessel was signi- 
ficantly if not prophetically named Matthew (after 
the book which contains “the Sermon on the 
Mount’’), there stood a chaplain of the Church of 
England. The church and state went hand in hand 
in the great work of opening up the newly dis- 
covered territory to settlement and development. 

We say newly discovered as we speak from the 
historic viewpoint of the white race, but quite the 
contrary from the history of the Red race, as its 
traditions, mounds, ancient tombs, ruined cities and 
disinterred implements mutely testify to civiliza- 
tions extending back through ages past. The records 
show that “the later exploring expeditions led by 
others always included among their members a min- 
ister of religion.” The pagan doctrine of the confis- 
cation of Indian lands was absolutely incongruous 
with the mandates of the Hebraic Decalogue and the 
ethics of the Sermon on the Mount. These together 
constitute the basic principles of English Common 
Law, by which the King ruled, as “Defender of the 
Faith,” and directed his policies toward the native 
Indians, “the wards” of the Church and State. These 
basic principles were virile and active in the control- 
ling minds of English statesmen at the time of Colo- 
nial discoveries. This is very evident from the num- 
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erous Royal Charters and Grants made by the Crown 
in that period. Due reference to the Patent records 
will disclose numberless instances where a Royal 
mandate was included in such instruments directing 
that “Efforts should be made for the conversion of 
the Indians and for the establishment of the Chris- 
tian faith in the new world after the manner of the 
Church of England.” 

History shows that contemporaneous with all ad- 
vances made by the English Crown in exploration 
of the American Colonies for commercial and politi- 
cal purposes, and most frequently in advance there- 
of, the missionaries from the Church of England as . 
well as from other religious denominations were 
actively and earnestly seeking the surrender of the 
Indian tribes and their people in the Province of 
New York to the Christian standards of faith of 
the English people. Edmund Burke declared in 
Parliament, “The well compacted structure of our 
Church and State—the Sanctuary, the holy of holies 
of that ancient law, defended by reverence, defended 
by power, a fortress at once and a temple shall stand 
inviolate on the brow of the British Sion.” There- 
fore the offer of the Gospel of Peace was not accom- 
panied by a Writ of Eviction enforced by British 
bayonets. 

No piratical policy of land robbery of the Indians 
is disclosed in the records of the Puritan Colony at 
Plymouth. No such theory was laid down by the 
Congregationalists of Massachusetts Bay or by the 
Baptists in Rhode Island plantations. The Presby- 
terian settlers in Connecticut and on Long Island 
respected the rights of the Sachems to their hunting 
lands and fishing places. The Dutch Reformed and 
the Huguenots on Manhattan and Staten Islands 
measured the native lands by the Golden Rule. Every 
foot of land in what is now the State of New Jersey 
was purchased of the Indians at the mandate of the 
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conscience of those who left their mother country for 
the new world. The Quakers of Pennsylvania 
through the illustrious William Penn established 
“God’s Peace” between the two races, by righteous 
dealings in the lands of the aborigines. The Luther- 
ans on the Delaware have left in what are now old 
and time-worn documents the records of just and 
honest land dealings with the American Indians. 
Lord Baltimore, the Roman Catholic proprietor of 
Maryland, stood in fidelity and truth to the Divine 
principles of respect for and acknowledgment of the 
sacred rights of property as vested in the native 
“proprietors.” The Episcopalians of Virginia and 
the Presbyterians of the Carolinas were likewise 
firm in their fidelity to the Indians’ title to their tri- 
bal lands. No Hebrew, true to the traditions of his 
race and not forgetful of his noble descent from 
God’s chosen people, can challenge tribal titles. All 
of these great denominations, though ofttimes and 
very unhappily jealous of and hostile toward each 
other in those days of stress, strain and turmoil, 
stood true to the theory of common honesty that as 
settlers they could only take the lands of the natives 
by fair purchase and for just compensation. The 
church was a bar in every colony to the importation 
of land piracy by a system of Government whose 
King claimed to be the Viceroy of the Almighty and 
whose subjects claimed to be the followers of the 
Nazarene. 

Many of the citizens of the Province of New York 
were engaged at times in piracy on the seas against 
the enemies of the nation at large but in the Pro- 
vince of New York land piracy under the cross of St. 
George was never permitted against “the wards of 
the King” and “the wards of the Church”—the na- 
tive Indian Tribes. 

“The Massachusetts Body of Liberties (Section 1) 
seems to think that if there be no Common Law or 
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Statutes for the case, it may ‘be by the word of God,’ 
so Christianity is part of the Common Law.” 

—Law of the Federal and State Constitution of 
the U. S., Chap. 6, p. 36. 


“Christian Morality is the foundation of interna- 
tional law’”—Cardinal Gasguet—Rome. 


“To the Feudal System we owe the forms, to the 
Church the substance of our Liberty.” 

—Coleridge Works, Church and State, Vol. VI, 
page 69. 


Hence it was that the colonists of the Province of 
New York in supreme loyalty to what they believed 
to be their divinely instituted Government and their 
divinely anointed King, sought by enacting their 
“Charter of Liberties in the General Assembly’’, to 
secure the approval of the King’s Governor General 
and the King to a declaration of larger liberties 
which they then believed the Almighty had decreed 
for them in the new world of America. Failing in 
this they besought the King himself by direct peti- 
tion for the rights which they believed were due to 
them from him as the Lord’s anointed. Having failed 
again they later joined in the Declaration of Inde- 
pendence from him whom they believed to be a faith- 
less Steward and made their appeal beyond the 
King’s Bench, above the English Monarch to “The 
Supreme Judge of the World.” 

—(Sec. 22, Declaration of Independence.) 


On the 12th day of March, 1664 a.D., a Royal 
Grant was issued by Charles JJ, King of England, to 
his brother James, the then Duke of York. By the 
terms of this instrument, the King granted to the 
Duke in his individual right (and who at that time 
was but a subject citizen of the realm) the following 
lands, etc., in Colonial America: 
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(a) The Territory between the St. Croix and 
Kennebec Rivers in what is now the State of 
Maine: 

(b) All the Islands between Cape Cod and 
the Narrows and also “all that Island or Islands 
commonly called by the several name or names 
of Meitowax or Long Island: 

(c) “Together also with the said River called 
Hudson River’: 

(d) All the lands from the West side of the 
Connecticut River to the East side of the Dela- 
ware Bay: 

(e) The Islands of Marthas Vineyard and 
Nantucket. 


The inland boundary of this grant was a line from 
the head of the Connecticut River to the source of 
the Hudson River, thence to the head of the Mo- 
hawk Branch of the Hudson River and thence to 
the east side of the Delaware Bay. 

To Colonel Richard Nicolls, the Duke of York en- 
trusted the taking possession of and governing the 
vast territory covered by the King’s Patent to him. 
In his commission to Nicolls the Duke recites that 
the King had granted the lands described ‘‘to me, my 
heirs and assigns.” He thereupon appointed Col. 
Nicolls, “Deputy Governor within the lands, Islands 
and places aforesaid.” He required “all and every 
one of the inhabitants of the said lands, Islands and 
places to give obedience to him the said Richard 
Nicolls in all things.” This appointment was to 
continue “during my will and pleasure only.” This 
commission was dated at Whitehall (England), 
April 2nd, 1664, and is recorded in the Secretary of 
State’s office, Albany. The Royal Patent referred to 
(1664 A.D.) gave to the Duke of York, his heirs, 
deputies and assigns, absolute power to govern with- 
in the domain granted according to his own rules 
and discretion consistent with but not contrary to 
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the common law and Statutes of England. This pro- 
vision relating to English common law is not per- 
missive, it was mandatory upon the Duke and his 
successors. This Grant was based upon the claim of 
original discovery, which was disputed by Holland. 


The Dutch in 1664 were in full and complete pos- 
session of what is now New York City but which 
was at that time known as New Amsterdam; and of 
the Hudson River Valley then known as New 
Netherlands. The news of the royal grant to all this 
territory and the gathering of the English fleet 
reached the Hague whereupon an explanation was 
demanded of the English Ambassador, who boldly 
insisted on the English right to the territory by dis- 
covery and first possession. War between England 
and Holland necessarily followed. New Amsterdam 
was defenseless and upon the arrival of the English 
fleet, Peter Stuyvesant capitulated under terms that 
confirmed the inhabitants (a) in the possession of 
their property, (b) the exercise of their religion and 
(c) in their freedom as citizens. The articles were 
ratified on the 29th day of August, 1674, and the 
city passed by military conquest under English rule. 
New Netherlands was seized by the Duke as an act 
of war. The name of the city was immediately 
changed to New York. An English force was dis- 
patched up the Hudson River. It secured the surren- 
der of Fort Orange, the name of which was changed 
to Albany in honor of the Duke who among other 
titles held that of the Duke of Albany in England. 

The English King’s title was up to the time of 
making his first grant to the Duke of York, based 
upon the right of discovery and alleged possession. 
That Royal Grant conveyed this vast territory to the 
Duke as a subject of the King and to the Duke’s 
heirs and assigns forever. The King at that time 
was childless and without an heir of the body to the 
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throne of England. Had a son and heir to the Eng- 
lish throne been born to Charles IJ after his grant 
to the Duke of York such an event would not have 
divested the Duke of his lands in America or his 
authority over his Colonial Estate. 

On the 29th day of June, 1674, Charles IJ made a 
second Grant to the Duke of York, as appears in 
Book of Deeds, Vol. I, page 1, in the office of the Sec- 
retary of State, at Albany, New York, and in the 
Colonial Laws of New York, Vol. I, page 104. This 
second Grant was substantially the same as the first 
and covered the same lands. This Grant was based 
upon the right of conquest which was conceded by 
Holland in the Treaty of Westminster. 

Through Governor Nicolls the Duke exercised the 
full powers under the Royal Grant before he, the 
Duke, became King. His right to sell, assign and 
convey, which was exercised by him before his as- 
cension to the throne, has never been called in ques- 
tion and is as good at law as are his similar acts 
after his succession to the crown. From the day of 
the second Royal Grant to the Duke of York (1674) 
until the American Revolution broke the grip of the 
English Crown in America the lands in the Province 
of New York were held in the personal Estate of the 
Duke of York, his heirs or assigns while the govern- 
ment thereover was vested in the same, according to 
descent by inheritance under English common law. 
As a mere coincidence the remainders of this Colo- 
nial Estate descended from time to time under the 
same law of inheritance by which the Crown was in- 
herited. In each instance the rights were personal. 
Never once from the date of the Crown Grant to the 
Duke of York, (1674) which Grant was neither 
sanctioned nor objected to by the English Parlia- 
ment, did that body pass any law or statute relating 
to lands in Colonial America; or to be more concrete 
to lands in the Province of New York. 
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“The British Parliament had no authority over 
the Colonies.” 

—Constitutional History of the State of N. Y., 
Page 5.—Dougherty. 


Upon the death of Charles JJ, King of England, 
his brother, this same James the Duke of York in 
the absence of an heir of the body to the King, as- 
cended the throne of England. By this act he was 
not shorn of his landed estates on either side of the 
sea. He inherited, under the common law of Eng- 
land, the Manor of East Greenwich in the County of 
Kent, England, of which he became the Lord in suc- 
cession to his brother; also the Crown of England 
under which he became the reigning Sovereign. Both 
of these came to him under the English laws of In- 
heritance as next of kin to the deceased King. It 
should be remembered that King Charles’ Grant to 
the Duke of York granted this territory in America 
“as of the (King’s) Manor of East Greenwich in the 
County of Kent, England.” The King by “the right 
of discovery” (based upon a questionable fact) had 
become the owner of the “absolute title” to the lands 
in America, which as to the lands in the Province of 
New York had subsequently been confirmed by “the 
right of conquest.” (The arbitrament of war is con- 
clusive in law even though damnable in morals.) As 
James, when Duke, had received the Grant of the 
lands, rivers and Islands in New York “as of the 
Manor of East Greenwich” to which he paid his quit 
rents—“when and if called for,”—and as James up- 
on the death of Charles inherited the Manor of East 
Greenwich under the English Common Law of in- 
heritance, the titles to the lands on both sides of the 
sea were consolidated in him as the sole owner of the 
lands and of the Manor in both colony and the 
mother country.” j 

—See—English Crown Grants, Chap.—‘The Ma- 
nor of East Greenwich”—Mershon—page 210. 
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Subsequent to the Grant by Charles IJ to the Duke 
of York but prior to the latter’s ascension of the 
throne of England the Duke made various and some 
very important grants of land in America. Even 
prior to the capture of New Amsterdam (now New 
York City) from the Dutch on August 29th, 1664, the 
Duke made his grant or “deeds of lease and release’”’ 
(on June 28rd, 24th, 1664) to Lord John Berkely, 
baron of Stratton, and to Sir George Carteret of 
Saltrum in Devon, England; granting to them, their 
heirs and assigns forever, what is now known as the 
State of New Jersey. These latter grants of all the 
lands, rivers, bays, etc., in East and West Jersey 
together with governmental jurisdiction and control 
thereover was made by the Duke at a time when he 
was still a subject of the King of England and a citi- 
zen of the realm. The grants were made by him, a 
citizen and subject of the Crown, to Lord John and 
Sir George, who were likewise citizens and subjects 
of the realm. They were made without let or hin- 
drance of Parliament or King. A new grant was is- 
sued to them after the conquest of New Netherlands. 
This grant by citizen to citizens and Subject to Sub- 
jects has not only been fully sustained by the courts 
but forms together with the deeds from the Indian 
proprietors, the basis of all land titles in the State of 
New Jersey. 

In making the Royal Grant to the Duke of York, 
King Charles JJ had three objects in view: He in- 
tended thereby (a) to satisfy the ambitions of the 
Duke who, though the King’s brother, was believed 
in court circles to have designs upon the throne of 
England by its overthrow and his usurpation. 
Charles IJ desired (b) to eliminate the Dutch from 
the Colonial problems. They held New Amsterdam 
which controlled the commerce of the Hudson River 
and the fur trade routes to the North and Northwest. 
This Dutch Colony, now New York, split the English 
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Colonies in twain and breathed at all times an in- 
fluence for democracy which was very unwholesome 
to the autocratic rule of Charles JJ. The King desired 
(c) to also establish in the place of the Dutch Sov- 
ereignty a colony or province that would be 
thoroughly imperialistic and well calculated to with- 
stand the trend toward freedom and the weakening 
of the ties of loyalty to monarchical institution then 
apparent in the Colonies. Even more, the King had 
in mind a thoroughly imperialistic government at 
the best port in the Colonies, on the most important 
highway of commerce dividing the same, and which 
if necessary would be able to coerce and dominate 
the political developments in the various provinces. 

“He was as little satisfied with the self rule of the 
English Colonies as with the presence of Dutch sov- 
ereignty on American soil.” 

—The English in New York—J. A. Sturns, 
Chap. 10. 


Charles IJ committed James to this shrewd diplo- 
matic move by granting to him in his personal and 
private right this vast domain,—by virtue of his 
personal proprietorship of what is now the State of 
New York. This domain was held first as a proprie- 
tary government and thereafter as a Crown Prov- 
ince under direct rule of the Sovereign through his 
(or her) appointed Governor Generals, Judges and 
other appointed rulers, free from Parliamentary 
control down to the American Revolution. 

England has made many mistakes and blunders in 
statecraft but no nation has displayed finer, shrewd- 
er and more foresighted diplomacy than Britain. 
The organization of the administration of the Prov- 
ince of New York was a masterpiece of strategy for 
imperialism and was sustained by English Common 
Law, but it was seed planted in the wrong soil. 

The second Crown Grant made to the Duke of 
York was in 1674. That Grant gave personal pro- 
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prietorship of land and Imperialistic powers in Gov- 
ernment, subject only to English Common Law. The 
territory in New York was held by discovery and 
conquest, which vested an absolute title in the King, 
independent of Parliamentary authority until such 
time as the conquered land should be organized 
under a Royal Charter. The Province of New York 
never received a charter from the Crown and it 
therefore always remained in its swaddling clothes 
until the Revolution, even if such habiliments were 
the shackles and toils of a military despotism. It was 
the only Province among the original Thirteen Colo- 
nies so held as a conquered territory under the un- 
controlled sway of a monarch’s capricious rule, 
down to the Revolution of 1776. 

The King appointed its Governor, who continued 
at the royal pleasure. The Governor held a revoc- 
able commission from the Crown through which 
Crown instructions were imparted. The governor 
appointed a Council which had only advisory powers 
and the membership of which cabinet continued at 
the Governor’s or King’s pleasure, dismissable by 
either. 

The Province had an Assembly which had the as- 
pect of being a representative body, from the people, 
but every act passed by it must be submitted to the 
Governor and to the King, either of which might 
veto the same. The courts of the State were presided 
over by Judges appointed by the Crown, continuing 
at the pleasure of the Sovereign. Their decisions 
were subject to being overruled, dismissed, reversed 
or re-determined by the Sovereign in utter dis- 
regard of the opinions and findings of the courts in 
the Colony. 

“Substantially this type of government was con- 
tinued until the Revolution but under an unwritten 
Constitution.” 

—Constitutional History, State of New York— 
Dougherty, Pg. 39. 
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Plymouth Colony had received its grant from the 
Crown which carried with it minute seeds of democ- 
racy. The Rhode Island plantations in their grants 
had obtained certain rights that carried some tokens 
of freedom. Connecticut with its several Crown 
grants grouped together had a charter which a des- 
potic King sought to seize but which Yankee ingenu- 
ity hid in the Charter Oak until the foes of liberty 
withdrew. The New Jersey Proprietors had secured 
from the Duke of York before he became King their 
grants which paved the way to higher aspirations of 
freedom. These were confirmed after he ascended 
the throne of England. Pennsylvania, through the 
King’s grant to his despised Quaker subject, William 
Penn, possessed a charter for the oppressed against 
imperial despotism. Maryland, which through Lord 
Baltimore held its rights under a Crown grant, im- 
mediately proclaimed, through its Proprietor, Lord 
Baltimore, the largest religious liberties of any of 
the Colonies. Virginia rested for a brief time in 
security under the protection of an Imperial Grant 
and though restored as an Imperial Province re- 
tained a taste of liberty. The Carolinas were Scotch 
Highlanders and English yeomen with the protec- 
tion of a proprietary grant. 


Governor Cadwallader Colden in his letter, Sep- 
tember 26th, 1763, to the Lords Commissioners for 
Trade and Plantations says; “The New England 
Governments are all formed on republican principles 
and those principles are zealously inculcated in the 
minds of their youth in opposition to the principles 
of the constitution of Great Britain. The Govern- 
ment of New York, on the contrary, is established 
as nearly as may be after the model of the English 
constitution. Can it then be good policy to diminish 
the extent of jurisdiction in His Majesty’s Province 
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of New York to extend the power and influence of 
the others.” 

It remained for the Province of New York, from 
the surrender of The Netherlands to the Revolution- 
ary War, to be governed by the fiat law of an im- 
perial despotism, benevolent though it may have 
been at times, yet nevertheless gererically despotic 
with “all rights reserved” in the Crown, unless vol- 
untarily granted by it. This imperial power, equiv- 
alent to martial law in the province of New York 
and in fact a military despotism, was cloaked in 
“Councils,” garbed in “Assemblies,” safeguarded (?) 
by a “Judiciary” and impressed by costly and affec- 
tionate expressions in state papers and royal docu- 
ments, but the will to rule and the power to rule and 
overrule had been and was always reserved by and 
to the King, who exercised it in the Province and 
directed the armies and navies of England. At 
times the historians as well as the judiciary have 
failed to make a note of this historic fact. The con- 
trastive isolation of the Imperialistic Province of 
New York was uniquely complete. 

“The different colonies, moreover, cared not a jot 
for one another’s misfortunes. Well settled, thriving 
New England was quite content to let thinly settled, 
struggling New York get on as best she might, when 
almost overwhelmed by the Canadians and Indians. 

“The Puritan commonwealths were well pleased to 
have such a buffer between them and French aggres- 
sion. They looked on with cold and selfish indiffer- 
ence until the danger was brought home directly to 
their own thresholds. The money-making spirit was 
as yet too strong in their breasts to leave room for 
more generous and disinterested emotions.” 

—New York—Theodore Roosevelt—Page 81. 


It is true that in the Grant by Charles JI to the 
Duke of York it was provided that the Government 
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over the lands, rivers, islands, etc., as granted to the 
Duke, should not be contrary to the laws and stat- 
utes of England. How did this therefore apply? The 
Common Law of England sustained the doctrine of 
the Divine Right of Kings. It gave the Sovereign 
complete authority over discovered and conquered 
lands, with the right to grant a Charter of Govern- 
ment according to his will and pleasure or to sell 
such lands to friends or foes of the nation without 
consulting Parliament, which was a creature created 
by the Crown. 

This same Charles IJ sold to Louis of France the 
city, fortresses and harbor of Dunkirk. This he did 
for his own personal revenue and account, despite 
the protest of the City of London, without consulting 
Parliament and notwithstanding that Dunkirk had 
been bought through rivers of English blood shed in 
its capture. 

The marshalling of a few dates here is very im- 
portant for we are approaching the turn of the tides 
in English history :— 

The Second Grant of Charles IJ to the Duke of 
York was made in 1674. The government of the 
province of New York so granted, continued under 
the Duke’s and then Crown’s control to 1776, with- 
out Parliamentary jurisdiction. This is the record 
on the American side of the Atlantic. 

During that same period between 1674 and 1776 
very serious things were happening in England be- 
tween the Crown and Parliament without colonial 
interference or deep concern. 

“The dividing line between the ancient and mod- 
ern English reports may for the sake of convenient 
arrangement be placed at the Revolution in the year 
1688. 

“The distinction between the old and new law 
seems then to be more distinctly marked. The cum- 
bersome oppressive appendages of the feudal ten- 
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ures were abolished in the reign of Charles JJ and 
the spirit of modern improvement began then to be 
more sensibly felt and more actively diffused. The 
appointment of that great and honest lawyer, Lord 
Holt, to the Station of Chief Justice of the Kings 
Bench gave a new tone and impulse to the vigour of 
the common law.” 
—-I Kent Commentaries, Pt. 3, Lecture 2. 


The Imperialism of Charles JJ was carried, 
through the Duke of York and his Crown Successors, 
down to 1776 in the Province of New York and in 
strict conformity with English Common Law. Then 
came the American Revolution, eighty-eight years 
behind the English Revolution. The English people 
were then exercising liberties far in advance of pop- 
ular rights in New York. The Imperialism of 
Charles JJ was broken into, as far as England was 
concerned, by the English Revolution in 1688 and 
from that time onward to 1776 the Parliament grad- 
ually and steadily secured a larger place in the gov- 
ernment of England, and its people greater personal 
liberties, until at the time of the American Revolu- 
tion the English people were far in advance of the 
Colonists in the rights and privileges enjoyed by 
them. Hence it was that the champions of American 
rights in the Halls of Parliament in 1776 dared ad- 
dress the throne in words that would have caused 
their execution in 1664. Similar words did cause the 
execution of Nathan Hale in New York City by Brit- 
ish authority in 1776, and to whose noble utterances 
the statue erected at the City Hall, New York City, 
bears a public’s grateful tribute. Do we say that both 
of the contrastive Governments were consistent with 
English Common Law? Assuredly so, according to 
the radically differing local codes then prevailing 
under the sanction of law. There is a great contrast 
between the statutes in force at the present time in 
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the Philippine Islands and those in force in the State 
of New York; yet both codes are American Law and 
must be equally enforced by the executive depart- 
ment of our Government. 

“The dependencies of the British Government are 
of two sorts; those acquired by the occupation of 
vacant territory and by cession or conquest. In the 
former class the Colonists are deemed to carry the 
Common Law of England with them as their birth- 
right. (2 P. Wms. 75; Cowp. 206); in the other 
class the laws of the original inhabitants of the con- 
quered or ceded country remain in force until the 
Crown in council or Parliament makes other pro- 
vision.” 

—Colonial Laws, Bouvier’s Law Dictionary. 


In the case, however, of the American Colonies the 
Parliament, lacking all jurisdiction thereover, had 
no voice in their destinies. “The Crown has always 
had inherent authority to legislate direct for crown 
colonies acquired by conquest, but if the Crown once 
grants a representative legislature to such a colony 
without reserving its own legislative authority over 
that colony it surrenders it forever.” 

—President A. Lawrence Lowell, Harvard Uni- 
versity—Government of England, Vol. I, Pg. 19. 


Edward Gibbon, the eminent Roman historian, 
from his well known agnostic viewpoint and very 
appropriately thereto, says “Of the various forms of 
government which have prevailed in the world the 
hereditary monarchy seems to present the fairest 
scope for ridicule.” 

—Hereditary and Elective Forms of Government 
—Gibbon. 


The Monarchical element in the development of 
human government is not a subject for “ridicule”! 
It is not a farce but a tragedy in human history! 
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THE NICOLLS BROADSIDE 
ENTITLED 


Tue Conpitions For New PLANTERS IN THE TERRITORIES OF 
His Royat Hicuness THe Duke oF YorRK 


Printed by Samuel Green, Cambridge, Mass., May, 1665. 


Brodhead, in his History of State of New York, Vol. II, p. 89 says: 
“One of Nicoll’s chief objects in his visit to Esopus was to pur- 
chase from the savages fresh lands on which to settle colonists. 
A treaty was accordingly executed at Fort James (Oct. 7, 1665) 
between Nicolls and the Esopus sachems, by which a large tract 
of land to the west and southwest of the ‘Kahanksen’ Creek, in the 
present towns of Rochester and Wawarsing, was conveyed to the 
Duke of York. [Treaty printed in Ulster Historical Society 
Collection, Vol. I, pp. 59-62] . . . This treaty with the Esopus 
Indians enabled Nicolls to offer new inducements to planters, of 
which the province was in great need. While at Boston the pre- 
vious May [1665] he had caused to be printed by Samuel Green, 
at the Cambridge press”’ this broadside of which numbers of copies 
were distributed. ‘‘As soon as he had made the treaty, Nicolls 
added, in his own handwriting, to the copies not yet issued: ‘The 
governor hath purchased all the Sopes land, which is now ready for 
planters to put the plough into, it being clear ground.’”’ [An orig- 
inal with this MS. addition, formerly belonging to Ebenezer Hazard, 
is in the Force Library at Washington, and is printed in Smith’s 
New York (1830) Vol. I, pp. 39-40.] 


Note—This and the following page are photographic reproductions of 
Pages 28 and 29 of “The New York Historical Society Quarterly Bulletin,” 
issued ‘‘April, 1926.”’ 


The two pages clearly set forth that “The purchases (of land) are to 
be made from the Indian Sachems and to be Recorded before the Gover- 
nor;’’ also that ‘‘all lands thus Purchased and possest shall remain to the 
Purchasers and their Heirs as free Lands to dispose of as they please.’’ 


“The conditions for New-Planters in the Territories of His Royal High- 
ness, the Duke of York,’ were signed by R. Nicholls, the Duke’s appointed 
Lieutenant Governor. 

(See chap. entitled, ‘‘The Indians as Proprietors’’—Pgs. 58-80.) 

(See chap. entitled, “Indian Titles and the Manors’’—Pgs. 110-120.) 

(See “Land Robbery and Land Piracy’’—Pgs. 20-21.) 
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DUKE »or YORK 
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eA rs before the Gorerwomrs i : 
§ The Purchafers are not to pay for their Liberty of parchaling oe 


Gai erhomr, 
The Parchafers are to fet out 2 Town, and Inhabit togethers 


<__No buretrafee fhall ac any time contrad for hiefek with any Sachi echoes tend . 
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» in the exercife of the Proteftant Religion, 
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aati forfeit the fame without duc procels in Law. Sod ek sie, 


R. Nicolls, 


BROADSIDE ISSUED BY GOVERNOR RICHARD NICOLLS IN 1665, OFFERING 
INDUCEMENTS TO PLANTERS TO SETTLE IN THE PROVINCE OF NEW YORK 


Note on the above “Broadside” 


In conformity with the principle set forth above, the Duke of York 
purchased Staten Island from the Native Indians on the 13th day of 
April, 1670. The Indian deed which was accepted by the Duke of York 
reads ‘That they ye said Sachems now are ye very True sole & Lawful 
Indian Owners of the said Island & all & singular of ye premises as being 
derived (to) them by their Ancestors,” 

Book of Patents, Vol. 4, Page 67, 
Secretary of State’s Office, Albany, N. Y. 
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Both Kingship and Democracy as related to English 
and American Common Law are the highest expres- 
sions of the Anglo-Saxon race in its divergent at- 
tempts to apply the Government of God to the affairs 
of men in the working out of a true Christian civil- 
ization. The two nations looking to the same Deca- 
logue for their law and to the same Sermon on the 
Mount for their equity are gradually visioning in 
that commanding dual code of Divine Justice, Dem- 
ocracy in man’s relation to man and Imperialism in 
God’s relation to man. 

It is not our purpose nor have we the disposition 
to challenge the finding of the Supreme Court of the 
United States, as set forth in the opinion expressed 
by it in the case of Martin v. Waddell (16 Peters, 
367), in so far as such findings may be the rule 
of law outside of the bounds of the State of New 
York. It is with the history and law of the Province 
of New York we are now engaged and upon a rigid 
and exhaustive examination of official records we 
are required by the proofs to deny the application to 
New York State of the following finding of that 
Court in those (Martin v. Waddell) proceedings, 
viz: 

“The grant to the Duke of York, therefore, was 
not of lands won by the sword, nor were the govern- 
ment or laws he was authorized to establish intended 
for a conquered people.” 

The first grant made by Charles IJ to the Duke of 
York was dated April 2nd, 1664. That grant was 
based upon the right by discovery. The second grant 
made by Charles IJ to the Duke of York was dated 
June 29th, 1674. That grant was based upon the 
right by conquest, in so far as it related to the Prov- 
ince of New York. 

In the Journal of the New York Assembly, March 
8th, 1773, Pg. 92, is the following declaration rela- 
tive to this second Grant to the Duke; 
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“To remove any doubt of the validity of the 
Duke’s title, either from the want of Seizin in 
the crown when it originated, or on account of 
the intermediate conquest by the Dutch, which 
was confirmed to His Royal Highness by fur- 
ther letter patent dated 29th day of June, 1674.” 
(Second Grant, recorded in Vol. 1 of Deeds, 
Office of Secretary of State at Albany, Pg. 1. It 
is with this Second Grant that record com- 
mences.) 


The ‘conquest by the Dutch” occurred within the 
Province of New York and the recapture of that 
Province by the English was among the final awards 
of the war between England and Holland. The treaty 
of Westminster placed the territory within the 
Province of New York in the category of a Con- 
quered Province and its inhabitants in the City of 
New Amsterdam, (or New York), Esopus, Albany 
and in all dependent territory in the province, as “a 
conquered people.” 

This theory of law and fact of history hews to the 
boundary lines of the then Province and now State 
of New York; and whether any of the chips fall over 
those lines into other then Provinces and now States, 
is not for us to follow in this treatise. The title to 
lands not involved in the war between England and 
Holland and not subject to the resulting treaty of 
peace made at Westminster cannot be affected by 
that conflict. 

“The seizure of New Netherlands by the Eng- 
lish in 1664 was one of several acts of hostility which 
preceded an actual declaration of war between Eng- 
land and Holland. The war became formal in the 
following year and ended in 1666.” 

“The Dutch fleet which, with three ships of war 
from Amsterdam and four from Zealand, was now 
swelled by prizes to 23 vessels carrying 1600 men, 
arrived at Sandy Hook (Aug. 7th, 1673). The next 
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morning they anchored under Staten Island. On the 
following day the City which could make no defense 
and all the Dutch inhabitants, which were eager to 
welcome their countrymen, was wnconditionally sur- 
rendered. 

“The recovery of New York by the Dutch was an 
absolute conquest by an open enemy in time of war. 
Not the smallest article of capitulation, except mili- 
tary honors to the garrison, was granted by the vic- 
tors. Their reconquest annihilated British Sover- 
eignty over ancient New Netherlands and ez- 
tinguished the Duke’s proprietary government in 
New York. The Metropolis being secured, 200 men 
were sent up the River in several vessels to reduce 
Esopus and Albany. No opposition was shown. 
Albany was ordered to be called Williamstadt.” 

—History, State of New York, J. R. Brodhead, 
Vol. 2, Chap. 4-5. 


“A treaty was signed at Westminster (Feb. 19th, 
1674) by Arlington and four other commissioners 
on the part of Great Britain and by Fresno on the 
part of the United Netherlands. 

“By the treaty of Westminster the United Prov- 
inces relinquished their conquest of New Netherland 
to the King of England. The Sovereign Dutch States 
General had treated directly with Charles as Sover- 
eign.” 

“A question at once arose at Whitehall about the 
subordinate interest of the Duke of York. It was 
claimed by some that James’ former American pro- 
prietorship was revived. The opinion of counsel 
having been taken they advised that the Duke’s pro- 
prietorship had been extinguished by the Dutch con- 
quest and that the King was now alone seized of 
New Netherland by virtue of the treaty of Westmin- 
ster. A new patent was therefore sealed. By it the 
King again conveyed to his brother the territories he 
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had held before and granted him anew the absolute 
powers of government he had formerly enjoyed over 
. British subjects with the like additional authority 
over any other person or persons inhabiting his 
province.” 

“Under the same description of boundaries New 
Jersey and all the territory west of the Connecticut 
River, with Long Island and the adjacent Islands, 
and the region of Pemaquid, were again included in 
the grant. 

“The new patent did not, as has been commonly 
but erroneously stated, recite and confirm the 
former. It did not in any way allude to that instru- 
ment. It read as if no previous English patent had 
ever existed.” 

“As his colonial lieutenant and deputy, the Duke 
almost necessarily appointed Major Edmund Andros, 
whom the King had directed in the previous March 
to receive New Netherlands from the Dutch.” It is 
therefore not with the principles laid down by the 
Supreme Court of the United States in the case of 
Martin v. Waddell that we at this time take issue. 
It is with the application of the decision in that case 
to a well defined and limited area (i.e. New York 
State) subject to the Second Grant made by Charles 
II to the Duke of York. The title to the lands in- 
volved in that Second Grant and which was inclusive 
of all lands within the Province of New York, had 
been determined in that Court of final appeal, War. 
The victor made the Grant as the result of that ar- 
bitrament. Holland held the title by conquest. It 
conveyed the title to the English Crown under the 
Articles of War, the treaty of Westminster. 

“The Crown has always had inherent authority to 
legislate directly for Crown Colonies acquired by 
conquest, but if the Crown once grants a representa- 
tive legislature to such a colony without reserving 
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its own legislative authority it surrenders that 
authority over the Colony forever.” 

—(The Government of England—A. Lawrence 
Lowell, Pres. Harvard University. Vol. 1, Pg. 19). 


“The English Parliament was a foreign body 
which had never had jurisdiction over them (the 
Colonies). They were subjects of the King with 
Parliaments of their own.” 

“The British Parliament had no jurisdiction be- 
yond the seas and no power to tax the Colonies or 
even to legislate for them.” 

—Constitutional History of New York—Dougherty, 
Page 42. 

“A jurisdiction foreign to our Constitution”— 

American Declaration of Independence. 


Under the Government of the Duke of York, “The 
commission to Dongan (September 30, 1682) in- 
structed him, with the advice of the Council, to is- 
sue rights in the Duke’s name for the election of a 
General Assembly of freeholders. Ample legislative 
power was to be conferred upon the assembly sub- 
ject to an absolute veto by the Governor and the 
Duke. This concession to the desire of the Colony 
James made upon Penn’s advice and because of re- 
quests from men of every rank of the province. The 
Assembly, which was accordingly chosen, was a 
notable one. It passed a law sub-dividing the prov- 
ince and its dependencies into shires and counties, 
and also passed an act settling Courts of Justice and 
creating a Court of Chancery. But its chief title to 
‘Jasting recollections” comes from its promulgation 
on October 30, 1683, of the famous instrument 
known as the “CHARTER OF LIBERTIES AND 
PRIVILEGES.” Although it seems to have met the 
Duke’s approval, yet upon his accession to the throne 
of England as the successor of Charles JJ in 1685, 
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he decided to withhold his Royal assent to it. It 
was accordingly vetoed March 3, 1685. The Colonies 
ceased to be proprietary and became a Royal Prov- 
ince when the Duke became King.” He assumed 
the title of James JJ, King of England, but did not 
forfeit thereby any of his landed estates in Eng- 
land or the Colonies. He still remained Lord of his 
Manor. 

“A new commission was issued by James JJ to 
Governor Dongan, May 29, 1686. It rejected the 
Charter of Liberties but confirmed all laws of the 
Assembly previously allowed. It reserved the entire 
legislative power to the Governor and Council, SUB- 
JECT TO THE ROYAL VETO. All laws, statutes, and 
ordinances were to conform as nearly as practicable 
to the laws and statutes of England; no provision 
was made for any representative assembly. In 
civil causes where the amount in controversy ex- 
ceeded £100 sterling appeal might be taken to the 
Governor, and further appeal to the King in council 
where the amount involved exceeded £300. James, 
as King, treated the Colony less liberally than he had 
proposed to do as Duke. 

“The Council and the Assembly constituted a bi- 
cameral legislature. The Governor and after him 
the King had an absolute veto on all of its acts. 
Landed proprietors alone were recognized as en- 
titled to share in the business of the government. 
The members of the Council received their commis- 
sions from the Crown, but the Governor had a quali- 
fied right to fill vacancies. Besides sitting as an 
upper legislative chamber, the Council sat as a Privy 
Council to advise and assist in political cases. The 
Governor was empowered to adjourn, prorogue, and 
dissolve, the Assembly in his discretion. The Gov- 
ernor was the King’s appointee and held office dur- 
ing the royal pleasure; he had a council in imita- 
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tion of his Majesty’s Council; the province “enjoyed 
a legislative body” consisting of the Council and 
representatives of the people chosen as in England, 
which the Governor might adjourn, prorogue or dis- 
solve. It could make no laws repugnant to the laws 
and statutes of Great Britain and over all its enact- 
ments the Governor possessed an absolute veto. 
Within three months after its passage, every law 
was required to be sent to His Majesty for his ap- 
proval. The Province had a Court of Chancery in 
which the Governor sat as Chancellor, and Courts 
of Common Law, the chief being the Supreme Court, 
the judges of which held their commissions at the 
King’s pleasure. There were also County Courts of 
less jurisdiction, and justices of the peace to try 
minor causes.” 

“The Governor was Commander-in-Chief and ap- 
pointed all military officers, who held at his pleasure. 
He had POWER to suspend the Lieutenant-Governor 
and members of the Council and to grant pardons, 
except in cases of treason and murder,” 

“Public money was to be paid only on the Gover- 
nor’s warrant, approved by the Council. The Com- 
mon Law of England was considered the funda- 
mental law of the province.” 

“The English Parliament was a foreign body 
which had never had jurisdiction over them. Brit- 
ish Parliament had no jurisdiction beyond the seas. 
The Colonial Government was a government of the 
land owner, for in none of the first constitutions of 
the original Thirteen States did the people receive 
any consideration in either branch of the legisla- 
ture.” 

—Constitutional History of the State of New 
York, Dougherty, pages 35 to 43. 


The passage of the Act of October 30th, 1683, by 
the New York Provincial Assembly providing for 
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the Charter of Liberties and Privileges and its E'm- 
phatic Royal Veto on May 26th, 1686, accompanied 
by contrary imperialistic instructions, through 
the Governor appointed by the Crown, was due and 
sufficient notice to the Colonists that no such rights 
and privileges should prevail in the Province. 
From that time on until the new State of New York 
was born the Province of New York wended its 
solitary way as the only one of the Thirteen Original 
Colonies held as a conquered province in the abso- 
lute power of an absolute ruler who by a strange 
provision of English Common Law was a Sovereign 
on the throne of a then somewhat Limited Mon- 
archy. 


COLONIAL LAND TITLES 


When the King of England, first by discovery and 
then by conquest added the lands in New York to 
the Crown Estate, what is known as the ‘Absolute 
Title” or the “Original Proprietorship and Ultimate 
Ownership” of all lands in the Province of New 
York became vested in the King of England under 
the laws of nations applying to a Government able 
to maintain the same. It was the same title as to- 
day rests in the State of New York to every foot of 
land from Buffalo to Montauk Point. It is a title 
to which all other titles are subject or subservient 
under modern constitutional safeguards. If a land 
owner in New York State dies without heir, leaving 
no will, what becomes of his landed estate? Is it 
jand without an owner? Is it no man’s land, open to 
squatters or discovery as vacant or newly found 
land? No, it escheats to the State of New York. 
Why? Because the State has the paramount title. 

This was the title which passed to the Crown of 
Britain by discovery, conquest and force of arms 
represented in its fiat of Sovereignty. 

Britain assumed the higher Sovereignty over the 
Indian tribes in so far as it was necessary for pub- 
lic security. With the then French menace on the 
seas, and English claims and occupancy in the North 
West, together with Spanish hostility at the South, 
such a rule laid down would have been justified 
under the then prevailing international law, had it 
been declared alone by fiat and enforced against the 
Indians by military power. However, it was not so 
done in the Province of New York. The absolute 
title was taken by proclamation but the subordinate 
title in fee held by the tribes was scrupulously re- 
spected by England. 


43 


44 THE POWER OF THE CROWN 


The assertion of this right of absolute title is 
plainly manifested in behalf of our own Federal or 
State Governments in the case of Johnson v. Mc- 
Intosh (8 Wheaton, 543), later herein discussed, in 
which case under the law of National Security the 
right of our own Government to restrain the In- 
dians from granting lands against American public 
policy is determined. National safety is paramount 
law. On the decision of this case may have depended 
the destinies of the American domain west of the 
Allegheny Mountains, as will be further discussed 
herein. The State of New York not only holds the 
supreme title to all lands within its boundaries but 
so does every other of the original thirteen states as 
to all lands under their respective jurisdictions over 
and above all private titles of every kind and nature. 
English law commentators as well as English de- 
cisions clearly hold that no land owner in England 
possesses an absolute title to land but all are by 
strict construction ‘‘tenants of the King.” 

—(See English Crown Grants—The Evolution 
of Crown Grants—S. L. Mershon, Pgs. 23-26.) 


“According to the feudal principles of our ancient 
laws of tenure, the land owners of England are to 
this day (1922) tenants to the King holding their 
lands of him as lord paramount.” 

—History and Law of Foreshore and Seashore 
(R. G. Hall on the Seashore) Pg. 6. 


The Indian tribes in the province of New York 
were therefore no more unfavorably situated than 
were the colonists when it came to their vested 
rights in land as acknowledged by the Crown. Nor 
were they at any greater disadvantage than present 
holders of land titles in the State of New York who, 
whether conscious or not conscious of the fact, hold 
their titles in subordination to the absolute title of 
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the State and can only convey their rights subject 
thereto and in the form and manner prescribed by 
the Statutes of the State, and safeguarded by the 
Federal Constitution. When a state prescribes by 
Statute a method for the conveyance of title to land 
that Statute is a law for regulation and not confisca- 
tion whether applied to Red Man, White Man or 
Black Man. 

(1) “When by the Revolution the Colony of New 
York became (2) separated from the Crown of 
Great Britain and a Republican Government was 
formed, (8) the People succéeded the King in the 
ownership of all lands within the State which (4) 
had not already been granted away, and they be- 
came (5) from thenceforth the source of all private 
titles,” 

—People v. Rector, Etc., of Trinity Church, 22 
pa Fah Gear te 


We here inscribe the following notes on the above 
case: (1) ‘‘When’”—That is commencing at the time 
of the American Revolution. (2) “Separated from 
the Crown’’—This does not say separated from the 
English Parliament, for the latter had no authority 
whatever over the Colonies (see the American De- 
claration of Independence). (3) ‘The People suc- 
ceeded the King in the ownership of all lands within 
the State’’—i.e., succeeded the King and not the 
Kingdom. The term “all lands” is not limited to up- 
lands. It says in good plain understandable English 
“all lands within the State’? whether emerged or 
submerged. (4) “Not already been granted away.” 
The constitution of the State of New York protects 
all grants made by the English Crown prior to the 
American Revolution. (5) “From thenceforth.” 
The source of all land titles prior to the Revolution- 
ary War was in the English Crown and in the deeds 
by the Indian proprietors approved by the Crown. 
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The source of all titles to lands conveyed from the 
public domain since the Revolutionary War is in 
the State or in the State and in the deeds by the 
Indian Proprietors approved by the State. 

The Grants made prior to the Revolutionary War 
were made under the English Common Law at that 
time prevailing in the province. The Grants made 
by the State of New York since that event have been 
made under the Common Law and Statutes of the 
State subsequently enacted. The laws prevailing at 
the time of issuing a grant are as much a part there- 
of as if they were written in full in the instruments 
of conveyance. In the first instance, the grants were 
made under an Imperalistic Government with au- 
thority in the Crown. In the latter instance, the 
grants were made under a Democratic Government 
with authority vested in the people represented by 
the legislature. Under the Dartmouth College De- 
cision (Dartmouth College v. Woodward) “a grant 
is a contract.” 

“The laws which subsist at the time and place of 
the making of a contract and where it is to be per- 
formed, enter into and form a part of it as if they 
were expressly referred to or incorporated in its 
terms.” —White v. Hart—13 Wall, 646. 


“It is held that only such parts of the Common 
Law as with the Acts of the Colony in force on 
April 19, 1775, formed part of the law of the Colony 
on that day, (1) were adopted by the State; and 
(2) only such parts of the Common Law and Stat- 
ute Law of England were brought by the Colonists 
with them as suited their condition or were applica- 
ble to their situation. Such general laws thereupon 
became the laws of the Colony until altered by com- 
mon consent or by legislative enactment. The prin- 
ciples and rules of the Common Law as applicable 
to this country are held subject to modification and 
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change according to the circumstances and condi- 
tion of the people and government here. By the Eng- 
lish Common Law the King was the paramount pro- 
prietor and source of all titles to all lands within his 
dominion, and it was considered to be held mediately 
or immediately of him. After the independence of 
the United States the title to lands formerly pos- 
sessed by the English Crown in this country passed 
to the people of the different States where the land 
lay, by virtue of the change of nationality and of the 
treaties made. The allegiance formerly due also 
from the people of this country to Great Britain was 
transferred, by the Revolution to the Governments 
of the states.” 

—James Gerard—tTitles to Real Estate (3rd Ed.), 
Peo26: 


We hereby make the following notes on the above 
citation: (1) “Were adopted by the States.” This 
means at the time of the adoption of the New York 
State constitution. (See its provisions.) (2) “Only 
such parts of the Common Law and Statute Law of 
England were brought by the Colonists with them as 
suited their condition or were applicable to their 
situation’”—This dictum has been the innocent in- 
cubator for many fallacious conclusions. The ap- 
plication of English Common Law was mandatory 
upon the Province of New York as far as it was ap- 
plicable thereto. It formed the basis of its rights 
and procedure as appears in the grants from Charles 
IIT to the Duke of York. 

There was a statute in England providing the 
punishment of death for any one cutting the Lon- 
don Bridge with a pen knife; that statute was not 
“applicable” to the Colony of New York, but it was 
neither “adopted” nor abandoned by the subjects 
of a Colony who were under a Governor General 
appointed by a King who, under the doctrine of Di- 
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vine Right, ruled by the Right of Discovery and the 
Right of Conquest with accountability only to God, 
which dogma was sustained by the Common Law of 
England. 

The independent right of election did not exist 
under a Crown who ruled a conquered province by 
fiat, proclamations, manifestos, commissions and 
vetos, and who at his pleasure overruled or re- 
determined according to his whim the decrees of the 
courts of the Colony. 

‘Hence the rule naturally follows that no person 
can, by any possible arrangement, become invested 
with the absolute ownership of land. But as that 
ownership must be vested somewhere, or great con- 
fusion if not disturbance might result, it has there- 
fore become an accepted rule of public law that the 
absolute and ultimate right of property shall be re- 
garded as vested in the Sovereign or Corporate 
Power of the State where the land lies. This Cor- 
porate Power has been naturally and appropriately 
(1) selected for that purpose, because it is the only 
one which is certain to survive the generations of 
men as they pass away. 

“Wherever that Soverign Power is represented by 
an individual, as in England, there the absolute 
right of property to all lands in the Kingdom is 
vested in that individual. Whoever succeeds to the 
sovereignty, succeeds to that right of property and 
holds it (2) in trust for the nation. 

“In this country, where the only sovereignty 
recognized in regard to real property is represented 
by the State in its corporate capacity, that absolute 
right of property is vested in the State.” 

—Anson Bingham,—Law of Real Property, Pg. 3. 


Notes on the above citation—(1) The use of the 
words “selected for that purpose” is unfortunate. 
It might better have been stated “Inherited as a 
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basic principle of the theory of Government which 
recognizes God Almighty as the Supreme Lord Pro- 
prietor and the Sovereign Power in the State or 
realm as His agent. (2) ‘In trust for the Nation.” 
This theory violates the old Monarchical doctrine of 
the Divine Right of Kings, flourishing in full flower 
in colonial days. If the King represented Divine 
Sovereignty and was accountable only to God, he 
could not become the servant of his subjects, with- 
out abdicating his powers. Deity demands supreme 
sovereignty over life and property. Such was the 
doctrine of the law, incomprehensible as it may now 
seem to some. 

Such was the theory of the Crown, supported by 
the Common Law of England when Charles JJ made: 
his Royal Grants to the Duke of York which granted 
the lands in the Province of New York to a subject. 
of the realm. By those acts and through James’ as- 
cension to the throne of England and the jointure of 
the lands in New York with the Manor of East. 
Greenwich in the County of Kent, the New York 
crown lands were constituted a part of the personal 
estate of the English Sovereigns. They descended by 
regular inheritance under English Common Law, as 
applied to real estate, until the title to the lands in 
New York was lost by George JJ in consequence 
of the war of American Independence. 

“The early Kings of England were the greatest: 
land owners in the country and besides their landed 
estates they had rights over nearly every important 
town in England which could be exercised only on 
the spot.” 

—Sir J. F. Stephens, History of Criminal Law 
of England, Vol. 1, Pg. 87. 


“William J possessed no fewer than 1432 manors 
in different parts of the Kingdom.” 
—Lingard—England, Vol. 2, pg. 33. 


COUNTIES 


The counties in the province of New York, which 
had their respective jurisdictions over the colonial 
territory which is being considered in this treatise, 
were all incorporated in 1683 A.D. and are as fol- 
lows:—Albany, Ulster, Dutchess, Orange, West- 
chester, New York, Kings, Queens, Richmond and 
Suffolk. 

Thereafter and subsequent to the Revolutionary 
War the following counties were organized in the 
Hudson River Valley and in the years stated:— 
Rensselaer, 1791 A.D.; Greene, 1800 A.D.; Columbia, 
1786 A.D.; Putnam, 1812 a.p.; Rockland, 1798 A.D.; 
Bronx, 1914 A.D. 

The counties of Cornwall and Dukes were also 
organized in 1683 A.D., but owing to the re-adjust- 
ment of the boundaries between the Province of 
New York with the New England colonies the Prov- 
ince of New York was deprived of the territory in- 
cluded in those two provinces and shortly after 1696 
they ceased to be counties in the Province of New 
York. 

Two of these counties, New York and Richmond, 
are unique in having their entire boundaries in wa- 
ter. Both are islands, and with very small islands 
“on their shores” compose the respective counties. 
Manhattan Island constitutes New York County; 
Staten Island composes Richmond County. The 
boundaries of each are at the channelways formed 
at the base of the respective Islands. 

“Whenever two counties are separated from each 
other by a river or creek the middle of the channel 
is the dividing line.” 

— (Gerard, Title to Real Estate, 2nd Ed., 709.) 
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The Court of Appeals of the State of New York 
has tersely said, “the right of jurisdiction and the 
right of property must not be confounded.” The 
name County represents jurisdiction imposed upon 
land; the name Island represents land. In this case 
Manhattan and New York are used interchangeably 
for Island, Borough and County, while even more 
so, the names Staten Island and Richmond County 
are so used; the first referring to the land, the lat- 
ter to the County, and also to the Borough which 
carries the same name. Staten Island, Richmond 
County and the Borough of Richmond are co- 
extensive. “Staten Island which forms Richmond 
County.” 

—Governor Tryon’s Report—Doc, History of 
NEY, Vols, pg. 508:) 


The name County represents an old form of local 
English Government brought with English Common 
Law to the Province of New York. The incorpora- 
tion of the respective County governments was pur- 
suant to the Acts of the Colonial General Assembly, 
submitted by royal command to the Crown’s Gov- 
ernor General cf the Province for his approval or 
veto and then forwarded to the King in London for 
his final approval or veto. 

As stated by Cadwallader Colden in the official 
correspondence relating to the boundary dispute be- 
tween the Province of New York and the Provinces 
of Massachusetts and New Hampshire under date of 
Feb. 10, 1764,— 


“The soil of the Colonies of New York and 
New Hampshire being both in the Crown the 
King may at his pleasure change the boundary 
of their jurisdiction.” 


—(Colden Papers,—N. Y. Hist. Society,—Pg. 
300.) 
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If this rule of imperial right prevailed over the 
Provinces referred to, as it assuredly did, then it cer- 
tainly obtained within the confines of their borders 
in the establishment of county boundaries. This was 
but in line with the statement made by Cadwallader 
Colden on Feb. 28th, 1761, in his letter to the Hon. 
Lords Commissioners for Trade and Plantation, 
which appears in the same collection on page 64:— 

“For both the right of soil and the jurisdiction in 
both governments (New York and New Hampshire) 
are immediately in the Crown.” 

The Council of the City of New York in its ad- 
dress to Governor Monckton, among the signers of 
which was Chief Justice of the Province, Dan 
Horsmanden, said: “The jurisdiction as well as the 
property of the soil yet unappropriated in both gov- 
ernments, being appurtenant to his Majesty; it de- 
pends on the Crown by its own authority to fix and 
ascertain the limits between them.” 


THE HUDSON RIVER 


“A river is a natural drainage line on the land. It 
is the means of disposal of the surplus water which 
falls as rain or snow.” 

— (College Physiography—Tarr-Martin, pg. 192.) 


“Tt is a natural stream of water flowing between 
banks or walls in a bed of considerable depth and 
width, being so called whether its current sets al- 
ways one way or flows and reflows with the tide.” 

—Woolrych Wat. 40: 16 N. H., 467. 


“Hudson’s River being navigable by vessels of 
considerable burden to Albany.”—Cadwallader 
Colden letter, 1764—‘‘The Colden Collection.” 


“The law of England, however, makes no distinc- 
tion between land covered and land not covered with 
water ; both are land, technically speaking.” 

—(Lord Hale as to the Soil of Ports, pg. 143— 
cited in History and Law of Foreshore and Sea- 
shore—Moore, pg. 817.) 


The English Courts in the famous Belfast Docks 
case stated that “land and water are two domin- 
ions.” Edward Coke and Blackstone laid down the 
principle that there is not and cannot be any prop- 
erty rights in water, only in land under the water; 
“that while in a sense a stream or watercourse is 
considered as part of the land” it simply means that 
land is conveyed as land “without regard to any wa- 
ter that may be thereon.” 

—(Blackstone Docket, 2 Chap., 2: 18.) 


“The title of the King of England to the land or 
soil agua maris cooperta is similar to his English 
title to all the terra firma in his dominions as the 
first and original proprietor and lord paramount. It 
is the fundamental principle of our laws of property 
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in land that all the lands in the realm belonged orig- 
inally to the King; and according to the feudal prin- 
ciples of our English laws of tenure, the land owners 
of England are to this day tenants to the King hold- 
ing their lands of him as lord paramount.” 

—(R. G. Hall on the Seashore No. 6—Appendix— 
Moore’s History and Law of the Foreshore and Sea- 
shore—3rd Ed.) 


“At common law, the bed or soil of all rivers sub- 
ject to the ebb and flow of the tide, to the extent of 
such ebb and flow, belongs to the Crown and the 
bed or soil of all rivers above the ebb and flow of 
the tide or in which there is no tidal effect, belongs 
to the riparian proprietors, each owning to the cen- 
ter or thread where the opposite banks belong to dif- 
ferent proprietors.” 

—(Bouvier—Dictionary of Laws.) 


While the Grants made by Charles IJ to the Duke 
of York covered all the rivers within the territory 
therein described, the King particularly specified by 
name “the Hudson River” as so granted. This was 
doubtless done for the reason that the Hudson River 
was not only a stream of remarkably extensive pro- 
portions but was also the main highway to the sea 
for the fur trade from the great Northwest by way 
of the Mohawk branch of that river. It was also a 
like route for the fur trade from Canada by way of 
the Hudson River and Lake Champlain. It was the 
main artery of commerce in the American Colonies. 
Such a highway of commerce into the interior re- 
gions of this continent was quickly recognized as 
of vast commercial and military importance. The 
title in the Crown was absolute and the King, having 
no consultation with or consent by Parliament, 
granted the entire Hudson River to his subject, the 
Duke of York, and his title has been adjudicated as 
good by the voluntary decrees of our Courts, it never 
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having been called in question by any one of them 
but conclusively sustained as valid and good. 

This was about two years after this same King 
had “in a secret negotiation with Louis XIV” sold 
for his personal benefit the City of Dunkirk in 
France. ‘Parliament, which was as base as the King, 
said nothing of the subject for several years.” “The 
merchants of London (no bad judges, by the way, 
of the value of Dunkirk) offered through the Lord 
Mayor any sum of money to the King so that Dun- 
kirk might not be alienated.” The same authorities 
state that but for certain reasons of absolutism 
“Charles would have turned aside from the unpopu- 
lar measure and contented himself with some large 
annual allowance from the merchants.” 

—(Larned’s History for Ready Reference, Vol. 2, 
“England’’; Pictorial History of England—Harper, 
Vol. 3, pg. 675; C. Dickens, Child’s History of Eng- 
land, Chap. 35.) 


As the Crown could so sell Dunkirk, with its 
fortresses, harbor, docks, foreshores, and _ sub- 
merged lands at “less than the value of its artilliary, 
amunition and stores’, without Parliament and 
against popular protest, devoting the proceeds to 
sustain a licentious court, the power of the Crown to 
grant like lands in faraway Colonies but to citizens 
of the realm is not open to question. 

“There would be no ground for alarm if the soil 
of ail the navigable waters in the union were private 
property.” 

— (Kent’s—East Jersey Prop. “Rights’’, 15.) 


As to the right of the King to grant the sub- 
merged lands under the Hudson River as well as in 
East Jersey, we quote further from the same opinion 
by Chancellor Kent. 


“Charles IJ on the 12th March, 1664, granted 
to the Duke of York in fee a tract of land of 
which East Jersey was a part. This grant was 
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by letters patent under the great seal, and it 
was averred to be given ‘of special grace, cer- 
tain knowledge and mere motion,’ and it 
granted the territory, ‘together with all the 
lands, islands, soils, rivers * * * and all his es- 
tate * * * of, in and to said lands to be held by 
the grantee, his heirs and assigns in free and 
common soccage,’ etc. 

“The letters patent also granted to the Duke 
of York * * * the right of government * * * 

“The King when he made this grant, claimed 
title as sovereign to the territory by right of 
discovery’ * *** (p. 13) * *.* he had no doubt 
at that time formed the resolution to clear the 
territory of the adverse possession of the Dutch 
* * * By the theory of the English Constitution 
all right and title founded on discovery was 
vested in the King, and it was a pure allodial 
title, for the King could not hold of any su- 
perior. 

“The King was, in contemplation of law, the 
owner of East Jersey when he made the grant 
to the Duke of York * * * it is not at this day 
to be discussed that the King was duly seized 
of East Jersey, and was competent to convey 
the territory to the Duke of York * * * the ques- 
tion raised is, whether he could convey to a 
subject the right and title to the soil under 
navigable waters. That the king meant to con- 
vey that species of soil, is not susceptible of 
dispute. The words of the grant are most com- 
prehensive and embrace all the right, estate and 
interest of the Crown to the soil, included with- 
in the bounds of the grant. If there be any dif- 
ficulty on that point it must be on the com- 
petency of the Crown to convey that species of 
interest to a subject; and I cannot discover that 
there exists any sufficient ground in the English 
law to doubt of the capacity of the King to con- 
vey to a subject the soil that is under tide water 
* * * Lord Hale considers that his right to grant 
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the entire interest therein is without question 
* * * The King, as well as a common person, 
may grant any lands or estates of inheritance 
vested in him. This is a general principle of 
the English law, and if there be any special 
disability of the Crown in respect to the prop- 
erty of the soil in navigable waters, it would 
be distinctly stated in the books. There is no 
such exception to the royal power, and the books 
do generally admit or assume the right to be 
unquestionable. A very considerable part of 
the City of New York is held and enjoyed under 
a charter from the Crown, granting lands under 
the navigable tide waters that surround the 
City; and the people of this State are in the 
habit of granting a right and title to the soil 
under the navigable waters of the Hudson. The 
King had the same discretion to grant the soil 
under the tide waters in New Jersey that the 
legislature of that State would have if they 
owned the soil, because in respect to that sub- 
ject the sovereignty of the nation resided in 
the King.” 

(14) “The 16th Chapter of Magna Charta 
* * * had nothing to do with the right or capac- 
ity of the King to alienate the soil. The Duke 
of York, by the patent of 1664, succeeded to all 
the rights of property which the King had in 
the territory conveyed * * * and in addition to 
the right of property the Duke of York was 
invested with the powers of civil government 
* * * in 1673 the Dutch conquered the provinces 
of New York and New Jersey, but they were 
restored at the subsequent peace in 1674; and 
in June, 1674, Charles JJ, by letters patent, re- 
peated his former grant to the Duke of York 
* * * his patent cured all former defects of title, 
if any there were.” 
—‘‘East Jersey Proprietary Rights”—Opinion 
by Chancellor Kent, pages 11 and 12. (New 
York Pub. Lib., Hist. Div., New Jersey Contro- 
versy.) 
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In 1782 “England had declared herself ready to 
concede the independence America demanded.” 

“France and Spain for a time wished to protract 
the negotiations in hopes that Rodney might be 
crushed, that Jamaica and afterwards Gibraltar 
might be captured, but all these hopes had succes- 
sively vanished.” 

—wW. E. H. Lecky—History of England in 18th 
Century, Ch. 15,—V. 4. 


“Dr. H. B. Adams had shown that the whole ques- 
tion of real nationality for the United States was 
bound up in this western territory.” 

—A. Johnston—The United States—Its Hist. and 
Const., Sec. 89-90. 


“The Western claims of Virginia were the most 
sweeping and were founded upon the oldest his- 
torical document. The charter granted by James I 
to South Virginia in 1609 embraced the entire 
Northwest of North America and within certain 
limits all the islands along the coast of the south sea 
or Pacific Ocean. At the outbreak of the Revolu- 
tion, Virginia had annexed the ‘County of Ken- 
tucky’ to the Old Dominion and in 1778 after the 
capture of the military posts in the Northwest by 
Col. George Rogers Clarke, that enterprising State 
proceeded to annex the lands beyond the Ohio under 
the name of the ‘County of Illinois.’ 

“The military claims of Virginia were certainly 
very strong, but it was felt by the smaller states 
that an equitable consideration for the services of 
other colonies in defending the back country from 
the French ought to induce Virginia to dispose of a 
portion of her western territory. for the common 
good. 
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“It is easy now to conceive how royal grants to 
Massachusetts and Connecticut, of lands stretching 
from ocean to ocean, must have conflicted with the 
charter claims and military title of Virginia to the 
great Northwest.” 

“The claims of Massachusetts were based upon 
the charter granted by William and Mary in 1691 
and those of Connecticut upon the charter granted 
by Charles JJ in 1662. Massachusetts’ claim included 
lands in Southern Michigan and Wisconsin. The 
western claims of Connecticut covered portions of 
Ohio, Indiana, Illinois and Michigan. Massachusetts 
and Connecticut led to no trespass on the interven- 
ing charter (?) claims of New York. In the wes- 
tern country Massachusetts and Connecticut were 
determined to assert their chartered rights against 
Virginia and the treaty claims of New York, for, by 
virtue of various treaties with the Six Nations and 
allies, New York was asserting jurisdiction over the 
entire region between Lake Erie and the Cumber- 
land mountains, or in other words, Ohio and a por- 
tion of Kentucky. The Six Nations and tributaries 
had put themselves under the protection of England, 
and they had always been treated by the Crown as 
appendant to the government of New York.” 

—Maryland’s Influence upon Land Cessions of 
United States—Johns Hopkins Univ. Studies—3rd 
Series, No. 1. 


All of these tremendous claims to vast territories 
covering areas, now independent sovereign states, 
were based upon the original discovery of the coast 
and settlements along its shores. The western and 
northwestern areas had been practically unexplored, 
certainly not conquered or purchased from the In- 
dians. England and the Six Nations, by their treaty 
between sovereign states, had, on the one hand, 
established a protectorate and on the other hand had 
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surrendered supreme sovereignty for the guarantees 
of national existence and possession of their do- 
mains. This latter treaty had been negotiated in 
1684 by Col. Dongan, Governor of New York Prov- 
ince. 


“Col. Dongan, Governor of New York, was 
instrumental in procuring a convention of the 
five nations at Albany in 1684 to meet Lord 
Howard of Effingham, Governor of Virginia, at 
which he, Dongan, was likewise present. This 
meeting or council was attended by the happiest 
results. Colonel Dongan succeeded in com- 
pletely gaining the affections of the Indians, 
who conceived for him the warmest esteem. 
They even asked that the arms of the Duke of 
York might be put upon their castles—a request 
which it need not to be said was most readily 
complied with, since should it afterwards be- 
come necessary, the governor might find it con- 
venient to construe it into an act of at least 
partial submission to English authority al- 
though it has been asserted that the Indians 
themselves looked upon the ducal insignia as a 
sort of a charm that might protect them against 
the French.” 

—W. L. Stone—Life and Times of Sir W. 
Johnson, Vol. 1, pg. 15. 


We therefore find at or just prior to the Revolu- 
tionary War a vast domain extending from the Ap- 
palachian Range on the East to the Mississippi 
River on the West and from the Great Lakes on the 
North to the Gulf of Mexico on the South, which 
area had been occupied by the aborigines from time 
immemorial, unconquered, and who were then in full 
possession of their lands. On the East were the 
Colonies which by proclamation, fiat and grants 
were claiming conflicting dominion thereover, ex- 
cepting only the Indians’ land titles under the recog- 
nized protectorate of England. 
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On the North was England in her Canadian pos- 
sessions. On the West was France, with her various 
attempts to cross the Mississippi thwarted in fron- 
tier fashion by the Colonists. On the South was 
Spain in West Florida. 

Shortly prior to the Revolutionary War certain 
Indian sachems made a grant, with all requisite and 
formal tribal ceremonies, conveying to a group of 
purchasers a substantial portion of Southern Indi- 
ana and Southern Illinois; in other words, deeding 
substantially the control of the Ohio River basin. 
This deed lay dormant during the Revolutionary 
War, throughout the period of the peace negotia- 
tions and a few years thereafter; later it appeared 
in the Federal Courts in the case entitled Johnson v. 
McIntosh (8 Wheaton, 543). 

The powers surrounding the domain referred to 
had struggled for its sovereignty. “Vergennes 
(France) had not gone to war for the sake of Amer- 
ican Independence but in order to humiliate Eng- 
land. She intended to resist the claim which the 
Colonies had invariably advanced of pushing their 
frontiers as far west as the Mississippi and proposed 
following the example of the proclamation of 1763 
to leave the country between Florida and the Cum- 
berland to the Indians, who were to be placed under 
the protection of Spain and the United States, and 
the country north of the Ohio to England, as ar- 
ranged by the Quebec Act of 1774. Of still more pro- 
nounced character were the views of Spain. Her 
troops had recently conquered West Florida and 
threatened East Florida as well. She had determined 
to obtain formal] possession of these territories and 
to claim that they ran into the interior till they 
reached the Great Lakes. 

“The United States, according to both the French 
and Spanish ideas, were therefore to be restricted to 
the strip of land on the coast of the Atlantic Ocean 
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bounded by almost the same line which France had 
contended for against England after the Treaty of 
Utrecht.” 

“On the 15th of February Congress resolved to in- 
struct Jay to abandon the claim to the navigation of 
the Mississippi. This practically implied the aban- 
donment of the claim to that river as the Western 
boundary.” 

—Lord E. Fitz Maurice—Life of William, Ear] of 
Shelburne—Vol. 3, Ch. 4. 


Despite the abandonment by the American Con- 
gress of the Mississippi River, the adroitness and 
determination of the American Commissioners at 
Paris resulted in a treaty between the powers that 
made that river the western boundary of the new 
republic. 

The Indian proprietors in the central west, some 
of whom by treaty were the wards of the King of 
England, were not consulted in this treaty making. 

The sovereignty was bargained for and determ- 
ined by the right of might. This placed the absolute 
title in the sovereign power, the United States, when 
and as it might enter in, peaceably if it could, forci- 
bly if it must. It assumed by fiat the title of sover- 
eignty which it possesses over all lands within its 
domains. At the same time it asserted the wardship 
over the Indians, as the successor in sovereignty to 
England. 

The Federal Government thereby became the 
guardian of the Indian tribes and especially of the 
six nations of New York, which had by treaty as- 
sumed that relation with England only to be dis- 
placed therefrom by the New Republic. The United 
States then assumed to conserve their interests by 
supervising and controlling the sale of their lands. 
It proposed to, did and does undertake to safeguard 
their tribal rights and not to plunder them of their 
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titles. There is a wide difference between conserva- 
tion and confiscation! 

The opinion of Chief Justice Marshall, above re- 
ferred to, carefully considered in the light of a civil- 
ization wherein righteousness is the basis and justi- 
fication for law, is classifiable with that one other 
opinion rendered by this same distinguished and 
time honored jurist, in which he dealt with the sub- 
ject of “charitable uses” and which latter opinion 
was subsequently overruled by the world’s highest, 
most painstaking and esteemed judicial body—the 
Supreme Court of the United States. 

“Tt is well known,” says J. W. Wallace in his book 
entitled, “The Reporters,” “that in a leading case, 
Chief Justice Marshall, some years since, gave an 
opinion which had the effect of almost totally sub- 
verting, in two States of our Union, the entire law of 
charitable uses. And though some other states did 
not adopt the conclusions of the Chief Justice, his 
venerated name was seized in all quarters of the 
country to originate litigation and uncertainty and 
deeply to wound the whole body of trusts for relig- 
ious, charitable and literary uses. For a quarter of a 
century the influences of his opinion were yet active 
in evil. When in 1844 an endeavor to subvert a large 
foundation brought the subject again before the 
court in the Girard College case, and caused a more 
careful examination into it, the opinion of Chief 
Justice Marshall was in review and was overruled.” 

“After noting the unreliability and contradictory 
nature of the Repcrts from which the Chief Justice 
cited, ‘Mr. Binney showed at the bar’ that nothing is 
to be obtained from any of their Reports, except per- 
haps the last, that is worthy of any reliance as a true 
history of the case and that even this, the best of 
them, had been rejected in modern times as ‘being 
contrary to all principle.’ ” 

—Bouvier, Dictionary of Law, “Reports” (15th 
Ed). 
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The Hon. William B. Hornblower, in his address. 
before the American Bar Association, discusses this 
case as appears in American Bar Association Re- 
ports 14, pages 263 and 265. 

“The first case of importance that came before 
the Court of last resort with regard to the Indian 
question had to do with their title to land. This was 
the case of Johnson v. McIntosh, 8 Wheaton, 543. In 
this case, Chief Justice Marshall delivered the opin- 
ion of the Court and held that discovery gave title to 
the country by whose subject or by whose authority 
it was made, as against all persons but the Indians 
as occupants; that this title gave a power to grant 
the soil and to convey a title to the grantees, subject 
only to the Indian right of occupancy; and that the 
Indians could grant no title to the lands occupied by 
them, their right being simply that of occupancy 
and not of ownership. The Chief Justice says ‘It had 
never been doubted that either the United States or 
the several states had a clear title to all the lands 
within the boundary lines described in the treaty 
(of peace between England and the United States) 
subject only to the Indians’ right of occupancy, and 
that the exclusive power to extinguish that right 
was vested in that government which might consti- 
tutionally exercise it.” 

““The United States then have unequivocally ac- 
ceded to that great and broad rule by which its civil- 
ized inhabitants now hold this country. They hold 
and assert in themselves the title by which it was 
acquired. They maintain, as all others have main- 
tained, that discovery gave an exclusive right to ex- 
tinguish the Indian title of occupancy, either by pur-. 
chase or by conquest; and gave also a right to such 
a degree of sovereignty as the circumstances of the. 
people would allow them to exercise. The power now 
possessed by the government of the United States to. 
grant lands, resided while we were Colonies, in the 
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Crown and its grantees. The validity of the title 
given by either has never been questioned in our 
Courts. It has been exercised uniformly over terri- 
tory in possession of the Indians. The exercise of 
this power must negative the existence of any right 
which may conflict with or control it. An absolute 
title cannot exist at the same time in different per- 
sons, or in different governments. An absolute title 
must be an exclusive title, or at least a title which 
excludes all others not compatible with it. All our 
institutions recognize the absolute title of the 
Crown, subject only to the Indians’ right of oc- 
cupancy, and recognize the absolute title of the 
Crown to extinguish that right. This is incompatible 
with an absolute and complete title in the Indians.’ ” 

—(William B. Hornblower—14 Amer. Bar Assn. 
Rep., 264-265.) 


The right to “extinguish” a title admits that there 
exists a title. To extinguish a title by “purchase” 
concedes a title for which a consideration should be 
paid. To extinguish such a title by “conquest” is the 
old story of Naboth’s Vineyard in another form— 
abhorrent to every concept of equity and subversive 
of “the Peace of God.” 

As before stated, the “‘absolute title” to all lands 
in England rests in the Crown and the “absolute 
title” to all lands in the sovereign states of the 
American Union rests in the people as represented 
by their respective legislatures. This accounts for 
Judge Hornblower’s reference to the absolute title 
as residing in the United States. It also explains the 
position taken by the Court of Appeals in the State 
of New York in its decision that “the title of the 
State of New York to lands under water is a title of 
sovereignty and not of proprietorship.” 

In this action of Johnson v. McIntosh (8 Wheaton, 
543), which has become a leading case and which is 
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very frequently cited, Daniel Webster, in his argu- 
ment before the Supreme Court at Washington, 
said: 

“In the memorial or manifesto of the British 
Government in 1775, a right of soil in the Indi- 
ans is admitted in the treaties of Utrecht and 
Aix-la-Chapelle. 

“The same opinion has been expressed by this 
court (Fletcher v. Peck, 6 Cranch, Rep. 646), 
and by the Supreme Court of New York (Jack- 
son v. Wood—Johnson’s R., 290). In short, all 
or nearly all of the lands in United States is 
holden under purchases from the Indian na- 
tives; and the only question in this case must 
be whether it be competent to individuals to 
make such purchases or whether that be the 
exclusive perogative of government.” 


In the case referred to by Webster as having been 
decided by the Supreme Court of New York (Jack- 
son v. Wood), it was held that “Indians residing in 
the State of New York cannot, according to the con- 
stitution and laws of the State, alienate their lands 
without the consent of the legislature or the appro- 
bation of the Surveyor General.” The decision of the 
State Court clearly and unquestionably admits on 
its very face that the lands were “theirs” and that 
the right of alienation was possessed by them, sub- 
ject to the consent and approbation of the State, 
which had assumed the position of a self constituted 
guardian for the Indian Tribes. 

In this case of Johnson v. McIntosh we have in 
evidence a tribal deed issued by Indians in due form 
for lands owned by them over which the Province of 
Virginia laid the claims of sovereignty. This claim 
by Virginia was based upon an old Crown Grant 
with its vast sweep of application to the then un- 
known and unexplored western lands and largely 
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under which grant Virginia organized the counties 
of Kentucky and Illinois. 

This Indian deed was asserted in the Federal 
Court with the then unknown effect of validating 
and authorizing the transfer of a princely domain 
to ultimately undesignated grantees, whether Eng- 
lish, French, Spanish or American. These nationals 
might represent one of the several Governments all 
of which had by all the arts of pre-emption, diplo- 
macy and bloodshed, been seeking the mastery over 
the Ohio Valley and its dependency, the great North- 
west. This bitter contest had been but shortly sup- 
pressed by treaty when this Indian deed appeared 
with its dangerous potentialities and the higher law 
of National Security was applied. ‘““The safety of the 
State is the Supreme law.” 4 Cush. 71; 1 Gray, 386. 

It was in this same year (1823) of the United 
States’ extremely critical relations with European 
nations that President Monroe standing upon this 
same doctrine of national safety issued his famous 
manifesto to the world called the Monroe doctrine. 
The Federal Court asserted the right of sovereignty 
proclaimed by the United States and refused through 
its decree to validate the Indians’ transfer. It did 
not, however, confiscate the lands of the Indians, to 
which the later deeds given by them will testify. 

In the case of the Town of Southampton v. Mecox 
Bay Oyster Co. (116 N. Y. 1), the Court of Appeals 
of the State of New York, following the Johnson v. 
McIntosh and the Martin v. Waddell (16 Peters, 
367) cases, says: 

“The Indian tribes in the New World were .re- 
garded as mere temporary occupants of the soil, 
and the absolute rights of property and dominion 
were held to belong to the nation by which any par- 
ticular portion of the country was first discovered. 
Whatever forbearance may have been sometimes 
practiced toward the unfortunate aborigines, either 
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from humanity or policy, yet the territory they oc- 
cupied was disposed of by the governments of 
Europe at their pleasure as if it had been found 
without inhabitants.”’ The Court then expressed its 
own opinion as follows, “Nor did the Indians have 
any title to the land which they could grant and 
which would be recognized in the courts of this 
country.” 

Such was the opinion of a Court which for learn- 
ing and dignity possesses the profound respect of all 
students of history. We must, however, most sin- 
cerely differ from its conclusions as above recited if 
and when applied to the status of the Native Indian 
Tribes and to their proprietorship of land in the 
Province of New York. As a broad legal theory 
covering the Western Hemisphere the rule may have 
been applied as a general proposition of Internation- 
al law; that is, in Mexico where the Spaniards under 
Cortez sacked the cities and slaughtered the natives 
as “pagans with no souls”; and in Peru where they 
annihilated a civilization and with sword and gun 
lay low the native populations at their pleasure. It 
was not so in New York, and, may we in justice add, 
not so in her sister Colonies. 

The official record of the Province of New York is 
an authentic narration of established facts. It dis- 
closes a complete challenge of history, political, legal 
and religious, under the Christian Common Law of 
the Thirteen Original Colonies to the Roman theory 
expressed in the learned opinion referred to. Dis- 
covery, conquest, confiscation and even slavery, the 
pagan doctrines of Roman Law, were applied by 
some “governments of Europe” to the “unfortunate 
aborigines” but not by England and Holland in the 
Province of New York. Opinions expressed, even in 
reasonably modern days, when brought into review 
with the disclosed facts of more recent times, fre- 
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quently call for a frank restatement in the interest 
of historical accuracy. 

The Roman Rule of confiscation and plunder of 
the Native American Indian proprietors never pre- 
vailed in the Province of New York, according to the 
Crown, the Provincial Courts, the Governors and the 
historians of the Province of New York, as herein- 
after set forth. 

Roman Private Law sought to balance and adjust 
human relations according to the theory of expedi- 
ency for self preservation. It applied with cold 
scientific precision and constraining logic the rule 
of might as the basis of right for its social preserva- 
tion, political poise and aristocratic domination. 

“Yet this law was frightful in its inexorable 
severity.” 

—Graco—Roman Institutions—Pg. 63. 


This stalwart but heartless system of inflexible 
jurisprudence was the child of Intellectual Aristoc- 
racy and Materialistic Plutocracy. 

In its outreach for broader power and widening 
conquest, this pagan system came in contact with 
English Common Law, the offspring of the Con- 
science and Experience of the English people in 
their upward and rugged pursuit of Christian ideals. 

From this contact between Roman Private Law, 
motivated by Pagan intellect and English Common 
Law inspired by Christian conscience there pro- 
ceeded America’s present Christian legal system. 


“The difference between morality and juris- 
prudence as to extent of range, may be illus- 
trated by the different signification between the 
word right when used as an adjective and when 
used as a substantive. 

“Morality contemplates all that is right in 
action and disposition. Jurisprudence contem- 
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plates only that which man has a right from an- 
other.” 
—K.-F. Vocab. Philos. Pg. 277. 


Intellect says I command; conscience says I serve; 
but together they say, in serving I conquer! 

Roman Private Law undoubtedly contributed to 
the structural framework of our system of juris- 
prudence, but English Common Law breathed into 
that Corpus Juris the soul of Christian Ethics which 
illuminates the body of our laws with that light 
which is the radiant glory of our Christian Civiliza- 
tion. 

There are apparent contradictions between the ac- 
tual state of facts in New York Colonial history and 
the deliverance of the highest Judicial Court in the 
State as to the legal conclusions, to be deduced from 
the biased and partial proofs submitted to it by 
Counsel for review. This may be readily accounted 
for by a statement made by the Hon. Justice Brown 
in the Southampton v. Mecox Bay Oyster Co. pro- 
ceedings and expressed by him with great clarity 
and convincing force as follows: “Whatever the his- 
torical fact may be, we cannot go outside of the 
record to find it.””’ In other words, the Courts of final 
review must consider only the records submitted by 
counsel. If a half truth is ofttimes worse than a lie, 
so a mutilated, disconnected and distorted chapter 
of history, submitted as a complete statement of 
facts, not only may “perplex”, but confuse our ablest 
jurists. 

The dilemma in which our Courts are frequently 
placed is set forth by the Hon. R. L. Fowler in “The 
Constitution and Legal History of New York” when 
he says: “Yet it requires a very much more extended 
examination of original sources than has ever been 
made, to determine absolutely just how much of the 
English laws and institutions was in force at any 
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particular epoch of Colonial History. The subject 
perplexed the Colonial Courts and is still perplex- 
ing.” 

The Honorable Court when it rendered the South- 
ampton v. Mecox decision was sitting in a City the 
site of which was originaly purchased from the Na- 
tive Indian Sachems,—BUT the counsel in the case 
had not filed in evidence the deed of the City of 
Albany. The Court referred to holds jurisdiction 
over the State of New York of which substantially 
every foot of land was purchased from time to time 
of the American Indian tribes,—BUT the attorneys 
of record in the case had not filed among the proofs 
the thousands of Indian deeds duly recorded in the 
Secretary of State’s office at Albany. The lands 
which were the subject matter of the contention in 
the case referred to were a part of a Town which 
had been first purchased of the Indian proprietors— 
BUT the counsel trying the case had not filed with the 
Court the Indian Deed to Southampton. The waters 
which flowed over the very oyster beds which were 
contended for in that litigation laved the shores of 
an estate the lands of which, according to the admis- 
sions of the Crown of England, together with the 
Chief Justice of the Province of New York, “were 
formerly purchased of ye native Indians according 
to the lawes of our said Province’’—BUT the learned 
counsel in the case had not introduced in evidence 
the Crown Grant to “The Lordship and Manor of St. 
George,” which in itself certifies to those facts. 
Whether the trial counsel could have, under the 
rules, introduced the omitted proofs is of no special 
interest here. While such omission undoubtedly af- 
fected the legal conclusions arrived at it does not by 
one scintilla alter the historic facts and to them the 
historian must be true. 

On the other hand, the Honorable Court in an- 
other connection but in the same deliverance opened 
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one door by way of additional explanation, which 
lets in a flood of light upon what appears to be an 
antipodal divergence between the facts of history 
and the conclusion of law in that historic proceed- 
ings. 

The Honorable Court said, in its recorded opinion, 
“no evidence was given in this case tending to show 
that the Earl of Sterling had any property rights in 
Long Island.” “The case contains no evidence of any 
title possessed by the Earl of Sterling” and, as al- 
ready quoted, “Whatever the historical fact may be, 
we cannot go outside of the record to find it.” (116 
N. Y. 1.) This is in strict conformity with the ac- 
cepted legal maxim. ‘‘The Court has nothing to do 
with what is not before it.” 

As previously stated, the Court, as a Court, can- 
not prepare a case for counsel but must in its review 
confine itself to the record on appeal. Therefore, 
as far as the case under this discussion is concerned, 
the Earl of Sterling had no property rights in Long 
Island because the Attorneys of record did not intro- 
duce proofs of the fact “that William Alexander, 
Earl of Sterling, obtained from the Plymouth Com- 
pany by the influence of Charles J a patent for Long 
Island and Islands adjacent.” 

—(Thompson’s History of Long Island, pg. 364.) 


Had counsel introduced a verified copy of the 
record of the United Colonies at Hartford under the 
date of Sept. 6th, 1644, showing that on that date 
the United Colonies had issued a certificate, ““To all 
whom it may concern” that “whereas Long Island 
with the smaller Islands adjacent are granted by the 
King’s majesty to Lord Sterling’, etc., etc.—we 
opine that it might have had a bearing to at least 
that extent upon the judicial utterance of the Court. 
This would especially have been true had that rec- 
ord carried to the Court of Appeals at Albany from 
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State Records, certified copies to show, that when 
“The conquest of New Netherlands was resolved 
upon * * * The first step taken by Clarendon was the 
purchase of the title conveyed to the Earl of Sterling 
in 1635 by the grantees of the New England Patent. 
This covered the territory of * * * and the Island of 
Matowacx or Long Island.” 

—J. A. Stevens, The English in New York, Nar- 
rative and Critical History of America (Chap. 10, 
Viole). 


This diagnosis of the case of Southampton v. Me- 
cox Bay Oyster Co. shows the wisdom of our Courts 
in keeping an open mind for newly discovered evi- 
dence for the protection at least of innocent parties 
whose rights may be prejudiced by such conclusions, 
but whose remedy is by a new action for a re- 
determination of the issues in accord with the facts. 

We will now follow the conclusions of law ex- 
pressed by the Hon. Justice Brown of the New York 
Court of Appeals, in the case of the Town of South- 
ampton v. Mecox Bay Oyster Co. (116 N. Y. 1), be- 
fore referred to, and which conclusion needs no repe- 
tition to an attentive and intelligent mind, that “title 
must be and always is a matter of proof.” 

We therefore submit unbiased evidence, after a 
drastic examination of original records and docu- 
ments, with ample citations of highest authorities, 
that the Indian Tribes in the Province of New York 
were the ‘“‘very true, sole and lawful Indian owners” 
of the lands they occupied, ‘‘as derived to them by 
their ancestors.” 

This latter conclusion is in the language of the 
Indian deed conveying Staten Island to the Duke of 
York, made on the 22nd day of April, 1670, and 
which deed was not only prepared by Crown Coun- 
sel but was approved by the Governor General and 
accepted by the Duke of York, who was the original 
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grantee under the Crown Grant made to him by 
Charles IJ covering the whole province of New York. 

The proofs submitted, which might be amplified 
one hundredfold in number, force and effect, will 
conclusively show that the Duke of York did not 
misunderstand his own rights; that the Crown 
Counsel at that time did not misconstrue the English 
Common Law, and that the Governor General recog- 
nized the legal fact that under English Common 
Law the piracies of the sea were not transmutable 
into confiscation of land on shore. The proofs sub- 
mitted will show that the King of England (abomin- 
able as his private life may have been) subscribed 
himself as “the Head of the Church and the De- 
fender of the Faith.” While directing in many 
charters the proclamation of the Decalogue and the 
Sermon on the Mount to the native tribes and the 
establishing of mission stations among them, he did 
not supplement the same by robbing them of their 
lands through a monstrous doctrine maintained 
through the force of arms by the ‘“Lord’s Anointed.” 

In several of our so-called “governing decisions,” 
which relate to the status of the American Indians, 
the attitude of the “European nations” is cited to 
justify in a measure the theory of confiscation of 
Indian lands at the wish or whim of an English 
Sovereign. We are not called upon to discuss the 
general attitude of all European countries as we are 
confining our attention to the Province of New York. 

Only Holland and England, among the nations of 
Europe, ever held jurisdiction over or laid claim in 
any wise to the lands embraced in the Province of 
New York. While these two countries at that period 
were ruled by different forms of government, yet 
both were organized on the theory and acted on the 
principle that whether King or States General was 
exercising governmental control the power was from 
and the accountability to God. In the one case it 
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was direct, “by divine right,” in the other, it was 
personal accountability to the Divine Sovereign as a 
matter of conscience and jointly with the national 
life of the people. 

Both of these European nations during their sev- 
eral governmental controls of the Province of New 
York openly, fully and completely of record, recog- 
nized the proprietorship of the Indian tribes to the 
lands occupied by them. 

“No settlers in the New World were fairer in their 
treatment of the Indians than were the Dutch; a 
fact admitted even by the New England school of 
historians. Berthold Farnow, keeper of the New 
York State historical records, author of the brief 
chapter allotted to the Dutch in North America in 
the extended Narrative and Critical History of 
America, says: “This mode of acquiring lands from 
the Indians by purchase established from the be- 
ginning the principle by which the intercourse be- 
tween the white and red men in the Valley of Hud- 
son was to be regulated. The great Indian problem, 
which has been and is still a question of paramount 
importance to the United States Government, was 
solved then by the Dutch of New Netherland with- 
out great difficulty.” 

—(Narrative and Critical History of America, 
Vol. IV, pg. 399.) 


The purchase of the Van Rensselaer estate and the 
Island of Manhattan are but two outstanding proofs 
of the Dutch loyalty to the principle of land pur- 
chase from the aborigines. 

“In 1726 Governor Burnet * * * assembled the 
chiefs of the Iroquois at Albany. 

“He reminded them of all the benefits they had 
received from England and all the injuries that had 
been inflicted by France. He pointed out the evils 
that would flow to them from a French fort at Ni- 
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agara on their territory. The Indians declared their 
unwillingness to suffer this intrusion of the French 
but said they had not the power to prevent it. They 
called upon the Governor of New York to write to 
the King of England for help to regain their country 
from the French of Canada. Burnet seized this op- 
portunity to gain a surrender of their country to 
England to be protected for their use. Such a sur- 
render would be used by Europeans for their own 
purposes; but (in the sense they viewed and repre- 
sented it) was altogether incomprehensible by the 
Indian Chiefs, and the deputies had no power from 
the Iroquios confederacy to make any such surren- 
der * * * By the treaty of Utrecht * * *. France had 
acknowledged the Iroquois and their territory to be 
subject to Great Britain.” 

—(W. Dunlap—History of New York—Vol. 1, 
Pg. 289.) 


“The difficulties between Virginia and the Six Na- 
tions were soon after (1744) settled in a treaty held 
at Lancaster, to which Pennsylvania and Maryland 
were also parties and in which in consideration of 
£400 the Six Nations relinquished all their title to 
the Valley between the Blue Ridge and the Central 
Chain of the Alleghany Mountains.” 

—(R. Hildreth—History of the U. S.—Pg. 25, 
Vol. 2.) 


The Federal Government through its Department 
of the Interior in its report on Indians in the United 
States, Eleventh Census, 1890, pages 449 and 664, by 
the late Hon. Carroll D. Wright, one of America’s 
greatest authorities on the American Indian, defined 
in official terms: 


“The Legal Status of the Six Nations of New York’ 
“The law and facts show that the reservations of 
the Six Nations of New York are eath independent 
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and in some particulars as much sovereignties by 
treaty and obligation, as are the several states of 
the United States.” 

“The title to these reservations is in the Nation, 
and the members are therefore at common law ‘ten- 
ants in common.’ Each owns his individual share 
absolutely independent of the United States or the 
State of New York. The individuals, however, only 
hold a fee equivalent to the ownership of the land 
they improve, with power to sell or devise among 
their own veople but not to strangers. It is good 
title.” ; 

“The conclusion is irresistible that the Six Nations 
are nations by treaty and law, and have long since 
been recognized as such by the United States and 
the State of New York and an enlightened public 
will surely hesitate before proceeding to divest these 
people of long established rights without their con- 
sent; rights recognized and confirmed in some cases 
by the immortal Washington and more than a hun- 
dred years of precedents and legislation.” 

A state legislature has no proprietorship in the 
Indian territory contained within the territorial 
limits of the State; but in the case of New York v. 
Dibble, 21 Howard, 366, “It was decided that the 
State holds the sovereign police authority over the 
persons and property of the Indians, so far as neces- 
sary to preserve the peace and protect them from 
imposition and intrusion.” 

“The United States adopted the principle original- 
ly established by European Nations that the aborigi- 
nal tribes were to be regarded as the owners of the 
territories, they respectively occupied.” 

—(U.8S.v. Rogers, 4 Howard, 567 (1846) ; John- 
son v. McIntosh, 8 Wheaton, 574 (1923); U. S. v. 
Kagama, 118 U.S. 381 (1886) ; 3 Kent, 378; Washb. 
Rebs 14) 
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The public records show that the Indian Tribes on 
Long Island paid tribute to the Six Nations. 

The official records show that substantially if not 
all of the entire area of land from Buffalo and Lake 
Champlain respectively, to Montauk Point was pur- 
chased by the English from the American Indians. 
Such purchases were approved by the Crown and 
Provincial Government and made the bases of 
Crown grants to individual and corporate proprie- 
tors. 

Colden to the Commissioners of Trade and Planta- 
tion, November 6, 1764, according to the New York 
Historical Society Collection—Page 392, says of 
Indian titles: ‘“‘While any of them occupies a piece 
of land it is that person’s property, but when he 
leaves it, it becomes the property of the next posses- 
sor so that no right in fee or of inheritance can be 
acquired from the Indians otherwise than by grant 
of the nation.” (i.e. Indian Tribe.) 

In a letter written by Colden as reported in the 
Colden Papers, N. Y. His. Society, p. 325, we find— 
“You know that by the King’s proclamation all pur- 
chases of lands from the Indians must be made by 
the Governor in person.” 

In the same collection, page 30, Colden further 
states: “The Government of New York has no other 
lands to grant, not claimed by the Indians, at this 
time.” 

As evidence that the Indian title was good as 
against the Crown itself, we refer to Colden’s letter 
to the Earl of Halifax, August 11, 1760, found in the 
same collection, page 9: ‘Last year I took the liberty 
to write to your Lordship on the subject of lands— 
Yet the spirit and true intention cannot be pursued 
for want of a fund to purchase the lands from the 
Indians for the King’s use.” We are in no way sur- 
prised, therefore, to find that in the Federal Court in 
the case of Jackson v. Wood, 7 Johnson’s Report, 
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296; Wheaton’s Report, Vol. 8, “the right of soil in 
the Indians is admitted.” 

Among a thousand and more references, which 
might be made from the Public Records showing the 
strict regard by the English Crown and the officers 
of the Province of New York for the American In- 
dians’ right of soil as well as the punctilious regard 
thereto by the former Dutch authorities, we cite 
from the Public Records and historical authorities, 
the following: 

“Toward the Indians, Keift’s dealings were char- 
acterized by a rigid regard “for their possessing 
rights; no title was deemed vested and no right was 
absolutely claimed until satisfaction was made to 
the Indian owner.” 

—J. W. Gerard—“The Administration of William 
Kieft”—Memorial History of the City of New York, 
Vol. 1, Chapter VI. 


In a letter by Cadwallader Colden to the Masters 
of Trades and Plantations, October 12, 1764, Colden 
papers, 381, he wrote: “In order to lessen the great 
expense of carrying provisions to the distant posts 
and garrisons, some persons may be empowered to 
purchase from the Indians a quantity of land at each 
post, for a few farmers to raise provisions, to be al- 
lowed a carpenter and smith at the public expense, 
and a sufficient encouragement in the price of what 
they raise.” It appears from this entry that the 
Crown was under the necessity of buying land to 
raise produce for the supply of military posts at 
Buffalo and elsewhere. 

In the correspondence between the Governors of 
Boston and the Province of New York, as appears 
from the Council Minutes, February 4, 1732, Vol- 
ume 16, Page 173, a letter received from the Gover- 
nor of Boston in relation to Crown Point (on Lake 
Champlain) requested inquiry to be made “whether 
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Crown Point belongs to the River Indians or to the 
Five Nations.” In the same collection, Page 399, 
Colden, in a letter to the Right Honorable Ear] of 
Hillsboro, under date of November 5, 1764, says: 
“The purchase of lands of the Indians at this time, 
in my opinion, must be attended with great expense, 
probably with more than the lands are worth. The 
governor must meet the Nation in person, who are 
called together for that purpose, and support it at 
the expense of the purchaser. They may take several 
days to deliberate and to procure a general consent, 
and as they have of late been taught to value them- 
selves very highly, I am confident they will demand 
a high price.” This letter was written in relation to 
a proposed purchase from the Indians of 100,000 
acres of land “‘on the east side of the waters between 
Crown Point and Ticonderoga.” In the Book of 
Patents, Volume 13, Page 179, is recorded an Indian 
Deed for 45,000 acres of land on the south side of the 
Mohawk River and on the west side of a lake called 
Canigdarago, said grant being confirmed by George 
II, King of England. This tract of land was pur- 
chased for the petitioners from the Indians by the 
Crown itself, through its Governor. 


MANORS IN THE PROVINCE OF NEW YORK 


There is a large place for the English Manor in 
romance and story, but to record its existence on 
American soil and its powerful influence in a New 
World, dedicated to social, political and religious 
liberty, appears to be a chapter from a book of fic- 
tion rather than from the official manuscripts and 
records on file in both State and County. 

The popular upheaval of 1776, called the Amer- 
ican Revolution, was well named. It turned every- 
thing around in the Thirteen Colonies and quite de- 
cisively so in the Province of New York. This is 
very frequently overlooked by historians and occa- 
sionally by jurists. 

According to imperialistic thinking, black was 
then white and white was then black, just as accord- 
ing to Democratic thinking, what was then white is 
now black and what was then black is now white. 

Then, the people were the subjects of the Crown, 
now, the public officials are the servants of the peo- 
ple. Popular rights now were Crown rights then. 
Imperialism and Democracy occupy juxtapositions. 
Each of the many manors established in the Prov- 
ince of New York by Royal English charters was 
but an intended link in an imperialistic chain that 
was designed to bind the province to the throne of 
England by feudal shackles and halt the movement 
in the Colonies for a more democratic form of gov- 
ernment. The manors at that time established were 
organized in strict conformity with the principles 
and theory of the feudal form of government pre- 
vailing in Britain as represented by the Crown. 

It was the English Government in tabloid form 
which, when multiplied as units and combined in 
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groups, constituted the vital element in “the Great 
Manor of the Kingdom of England.” 

This Royalistic principle, prevailing in the era of 
its tragic existence in the Province of New York, 
was fully sustained by the Common Law of the Colo- 
ny, which was but the Common Law of England. 

One of the Englishman’s chief objects of pride 
then was the manors of England. ‘His Lordship” 
and the “Lady of the Manor” had a large place in the 
fealty of the common people, just as the King was 
acclaimed Lord of the Realm and for whom his sub- 
jects would suffer and die. To this day, in this Em- 
pire State, descending from an imperialistic prov- 
ince, we still make mental obeisance to the old 
manors; the scenes of applied imperialism, luxury 
and human subserviency. We treasure with special 
considerations the old manor houses which were the 
seats of a system that would by its very nature have 
strangled American liberty in its cradle; and even 
name our beautiful new suburban villages after that 
politically misshapen thing. 

To understand the purpose, place and power of 
the colonial manors in the program of imperialistic 
control of the Province of New York, we must bear 
in mind the theory on which they were organized 
and its consistency with the avowed principles upon 
which the throne of England was based. 

We have shown that “The Monarch was held to be 
the immediate representative of the Deity to whom 
alone he was responsible for all his actions. This 
was a principle which of course relieved him from 
all human responsibility.” Hence it is that regard- 
less of his actions there is no law on the statute 
books of England to which the King is personally 
amenable and there is no officer in the realm who 
can apprehend or arrest him. He is above the law. 
“The King can do no wrong” (2 Rolle, 304); “The 
King cannot deceive or be deceivéd” (Grounds and 
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Rudiments of Law, 439); “The King never dies” 
(Boom, Max, 50.) 

The diagram accompanying this treatise shows 
how this theory of sovereignty was worked out in 
home and Colonial Government administration. The 
same principles extended down into the manorial 
organizations as elsewhere herein set forth. Accord- 
ing to this theory the King claimed to have received 
his commission from “on high”; had been anointed 
with “the holy oil” and was the Steward for God 
Almighty—his viceroy in the realm apportioned 
to him. 4 

Under this theory he held title to all the lands in 
his realm subject to fealty and service to his Over 
Lord—God Almighty. By like commission he held 
authority or jurisdiction thereover. (See English 
Crown Grants by 8. L. Mershon, Chapter “The New 
World and Crown Grants.” Pg. 54.) 

As the King had received his “Great Manor of 
the Kingdom,” as so described in Standard English 
Works of Law (Introduction to History and Law of 
the Foreshore and Seashore—London, 1924), with 
féalty and service reserved to God; so he the King in 
like manner made manorial grants of lands with 
authority thereover to his under lords, reserving 
fealty and service to himself as their overlord. The 
manorial grants so made for land and authority 
thereover in the Province of New York were made 
by the King and not by or from the Kingdom; fur- 
therfore they were made as “of the King’s Manor of 
East Greenwich in the County of Kent, England,” 
and not as of the Government. 

—(See English Crown Grants—Chap. ‘Manor of 
East Greenwich’, Mershon, Pg. 210.) 


It is well to remember here that “No new manors 
were created in England after the prohibition of 
subfeudation by statute Quia Emptores in 1290 A.D.” 

—(Washburn, Real Property, 30.) 
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Notwithstanding this enactment in England, the 
English Crown through successive Sovereigns from 
1165 A.D. to 1701 A.D. granted manorial rights to- 
gether with lands in the Province of New York. 
This alone is conclusive evidence of the despotic 
power of the King in the Province. As stated else- 
where, no act of the English Parliament could affect 
the title to lands in America, while the Colonies 
were held by the Crown who possessed the land title 
and in whom the “inherent right of legislation” 
thereover was vested by English Common Law. The 
King was absolute, the Parliament was impotent in 
the premises. 

“The fundamental maxim of all feudal tenure is 
this: that all lands were originally granted out by 
the sovereign and are therefore holden of the 
Crown.” 

—Blackstone Commentaries, Bk. II, Chap. 23, 
Pg, 78. 


“Feud” means: ‘“‘Land held of a superior on condi- 
tion of rendering him service; the right of a vassal 
to the use and profits of land or other immovable 
property of his lord rendering the latter as proprie- 
tor thereof such duties or services as belonged to the 
particular tenure.” 

At times and in places the feudal service was very 
severe, viz.: “The holder of a feud was bound to fol- 
low his lord to battle, albeit against his own kindred, 
when required, and against his Sovereign.” 

—F. H. Hedge—Essays, Feudal Society—Pg. 105. 


“Divine Service was the name of a feudal tenure 
by which tenants were obliged to do some special 
divine services, in certain, as to sing so many 
masses,” 

—Bouvier, Dictionary of Law—2 Blackstone 
Com., 102. : 
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Hence it is “the public as tenants of the King’s 
great manor of the Kingdom exercise the rights.” 

—Introduction to History and Law of the Fore- 
shore and Seashore, London—1924. 


Charles JJ made his grant of New York lands to 
James, the Duke of York. The latter, as a subject, 
made his grants to others. When he became King 
James IJ he not only continued to regrant lands but 
he also granted manorial rights and powers there- 
with. This is called sub-infeudation when done by a 
Lord of the Manor. All of his grants of lands and 
manors in the Province of New York, as were those 
of his successors by inheritance on the throne, were 
made “as of the Manor of East Greenwich in the 
County of Kent, England.” Sub-infeudation under 
Feudal Law means the granting by inferior lords, 
in imitation of their superiors, of estates less than 
their own to be held of themselves.” 

“By the process of sub-infeudation the count or 
duke holding a large province becomes in reality an 
independent sovereign.” 

—Pomeroy—Municipal Law—Sec. 442, Pg. 256. 


It will be observed that in the establishment of 
the manors described herein, the Crown created 
“The Lordship and Manor” granting in each in- 
stance, administrative, police, judicial and ecclesi- 
astical powers to the Lords of the Manors within the 
bounds of the manors so created. The Crown granted 
governmental powers and privileges which were 
only in a degree less and yet which corresponded in 
principle to the powers held by the Crown as Lord 
of ‘the Great Manor of the Kingdom of England.” 
The manorial grants so made were not all uniform 
in the powers so granted but they corresponded in 
theory. As the King was the Lord of the Manor of 
the Kingdom and amenable to the Lord of all the 
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Earth, he therefore made the Lord of the Manor 
amenable to himself, the King, as his grantee’s Over- 
Lord. The King, holding the lands for the Great 
Proprietor of all the Earth, made his sub-grant of 
lands to the Lord of the Manor. He granted to the 
latter “power” to rule, to legislate in “wisdom,” to 
establish Courts Leet and Courts Baron in “Justice,” 
to do equity in “mercy,” to govern, control and di- 
rect the Churches and the religious services on the 
Manor with “beneficence.” The disposition of the 
“deodans,” a strange revelation of social conditions 
and superstition, was also granted to the Manorial 
Lord. 

A deodand “was any personal chattel that had 
been immediately instrumental in causing the death 
of a person and was therefore forfeited to the Crown 
for pious purposes.” “Thus if a man should fall 
from a cartwheel, the cart being stationary, and be 
killed, the wheel only would be deodand; while if he 
was run over by the same wheel in motion, not only 
the wheel but the cart and the load became deodand.” 
A strange grant of “pious” funds! 

The King presided over the Kings Bench, either 
directly or by his appointee. Therefore by the Royal 
Grant the Lord of the Manor through his appointed 
Steward dealt out legal judgment, as did the King 
as the Lord of his larger Manor of East Greenwich 
in the County of Kent and in his still larger Manor 
of the Kingdom of England over which the Kings 
Bench had supreme jurisdiction. 

“The Court of the Kings bench is the Supreme 
Court of Common Law in the Kingdom.” 

—Blackstone Commentaries, Bk. III, Ch. 4, Pg. 
41, 


It will be seen that the Court Leet and the Court 
Baron were the little “Lords” Courts of the Manor 
established by the King without act of any Parlia- 
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ment as was the case in the organization of the 
Court of the Kings Bench in England. 

“The Court Leet (Laeth i.e. District) for a par- 
ticular hundred, Lordship or Manor holden there in 
before the Steward of the Leet for the punishment 
of petty offences and the preservation of the peace.” 

“The Court Leet took cognizance of a wide variety 
of crimes, ranging from the very smallest misde- 
meanors to, but excluding, treason. For some of 
these offences of a lower order, punishment by fines, 
amercements, or other means might be inflicted. 
They also took view of frank pledge.” 

“Frank pledge; a pledge of surety for free-men. 
A bond or pledge that he should be forthcoming to 
answer every violation of law. Each boy on reaching 
the age of fourteen was obliged to find some such 
bond or be committed to prison.” 

—1 Blackstone Commentaries, 114—Bouvier. 


“A Court Baron’—A domestic Court incident 
to every Manor, to be held by the Steward within the 
Manor, for redressing misdemeanors and nuisances 
therein and for settling disputes among the tenants 
relating to property. In the State of New York such 
Courts were held while the State was a Province. 
The Court has derived its name from the fact that 
it was the Court of the Baron or Lord of the Manor. 

—Bouvier. 


“Manorial Lords could remove peasants from 
their holdings at their will and pleasure. An appeal 
to the courts was of no avail. Nor, could the villeins 
have any help as to the amount and nature of their 
services; the King’s Courts will not examine any 
complaint in this respect and may sometimes go so 
far as to explain that it is no business of theirs to 
interfere between the lord and his man. Even as to 
his person the Villein was liable to be punished and 
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put in prison by the Lord if the punishment inflicted 
did not amount to loss of life or injury to his body. 
As a rule it may be assumed that with the Tudors 
serfdom disappeared in England.” 

—F. Fischel, The English Constitution, Bk. 1, 
Ch. 3. 


Serfdom did to a large degree disappear in Eng- 
land with the Tudors but the Lordships and Manors, 
set up by Imperial authority and power in the vast 
forests of the Province of New York, represented 
the same spirit and possessed cruel powers. The law 
provided imprisonment for debt. The Manorial 
Courts were in the absolute control of the Lords of 
the Manors; land titles were in the Lords with quit 
rents payable to “his Lordship.” All processes of the 
manorial courts were at the whim, will and temper 
of the Lords and their servants. Even the right of 
patronage of all and every church and churches 
erected within the Lordship was included in the im- 
perial grant. 

The Kings, in their absolutism, set up a manorial 
machine in the Province of New York that in itself 
was in fact almost absolute in its power over human 
life, liberty and property within the little Kingdoms 
of the respective Manors. 

Yet such despotic power rested under the sanc- 
tions of Common Law in the Province of New York 
and was sustained not only by the customs of the 
times but was subsequently validated by the New 
York State Constitution. Under the terms of the ma- 
norial grants, Captain Kidd, the notorious pirate, 
might have, as far as the Imperial authority was 
concerned, purchased one or more of these manorial 
estates; placed his own pirate steward at the head 
of the manorial courts and another of his crew in 
charge of the patronage of the churches of such 
manor or manors and collected rents, dispensed 
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justice, directed divine service and demanded fealty 
of all tenants. 

We may well remember that while an incessant 
struggle was being maintained in England between 
the Crown and Parliament for larger liberties for 
the people of England, the Colonial Province of New 
York was on the outer fringe of what was then the 
frontier post of European civilization. It was the 
border land. Vast forests and Indian tribes with 
their confederacies and hostile European nations 
confronted it. While ‘‘“Mayflowers” and other ships 
with religious refugees sailed to its shores the seas 
also swarmed with pirates and freebooters. Its rude 
and scattered settlements were the rendezvous of 
every type of humanity from base criminals to de- 
vout clergy. 

A powerful Imperialistic government seemed to 
be an absolute necessity for its control; not a gov- 
ernment representative of the Colonists in their 
heterogeneous character, racial antipathies and re- 
ligous intolerance, but one of unquestioned authority 
backed by military forces that compelled law and 
order. 

The need of the times was the exercise of the ab- 
solute power which at that period governed the 
Province. The power so exercised should, however, 
have been consistent with the principles for which 
the Government of England in theory stood and with 
the Divine attributes which its sovereign claimed to 
represent and which he was sworn to observe when 
he knelt and received the anointment of “the holy 
oil.” 

Even the relations between the great religious de- 
nominations were in sad and unhappy contrast with 
those existing at the present time and denote the 
necessity in the Colonial period for a strong govern- 
ment over and above the people during the coloniz- 
ing and formative period of the early history of this 
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Province. The misuse, however, of that authority 
is entirely apart from the then need of such a gov- 
ernment, wisely and righteously administered. 

“The Church of England was the fashionable 
organization, the one to which the Crown officials 
belonged and the center round which the Court party 
rallied. Among its members were to be found most 
of the influential people; the manorial lords and 
large merchants who controlled the affairs of the 
Colony and were the social and political leaders. 

“The Presbyterians were not, like the Huguenots 
and Hollanders, protected by treaty. The various 
Protestant bodies were all filled with sour jealousy 
of one another and were only united in cordial 
hatred of the Romanists to whom they forbade en- 
trance into the Colony; and though they tolerated 
the presence of the Jews they would not for some 
time let them vote. 

“He (Lord Cornbury) added bigotry to his other 
failings and persecuted the Presbyterians, who were 
endeavoring to get a foothold in the colony; he im- 
prisoned their ministers and confiscated their little 
meeting houses. In this respect he was but a shade 
worse than the men he ruled over; for the assembly 
had passed a law condemning to death all Catholic 
priests found in the Colony—a law of which the 
wickedness was neither atoned for nor justified by 
the fact that the same measure of iniquity was meted 
out to the Protestants in the countries where the 
Catholics had control.” 

“The manorial lords stood first in rank and influ- 
ence. They lived at ease in the roomy mansions on 
their great tenant-farmed estates; and they also 
usually owned fine houses in either New York or 
Albany and sometimes in both. The gentry carried 
swords and dressed in the artificial picturesque fash- 
ion of the English upper classes, whereas the com- 
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monalty went about their work in smocks or leather 
aprons.” 

“They drove out in chariots or huge clumsy 
coaches with their coat of arms blazoned on the 
panels—the ship of the Livingstons, the lance of the 
DeLanceys, the burning castle of the Morrises and 
the other armorial bearings of the families of note 
being known to all men throughout the Province. 
Most of the house servants were negro slaves.” 

“The land owners were often merchants as well; 
and more than one of them was able to flank the 
gateway of his manor house with the carved prows 
and figureheads of the vessels his own privateers 
had captured. 

“The negro slaves formed a very large portion of 
the town’s population—at times nearly half. They 
were for the most part of African birth, being fresh 
from the holds of the Guinea slaver.”’ Having started 
an insurrection in 1712 they were surrrounded by 
the militia—“six in their despair slew themselves 
and twenty-one of those who were captured were 
shot, hung or burned at the stake.” 

—Theo. Roosevelt—New York—Chap. “Closing 
of Colonial Period”—1720-1764, Pages 86-92. 


While deplorable serfdom existed under the guise 
and form of law on the Manorial Estates, tempered 
only by the conscience and religious convictions of 
the Lords of the Manors, slavery existed both on 
and off the Manors in conformity with law and with 
the cruelty which always has accompanied that 
diabolical institution. 

“On the 24th of October, 1684 (only one year 
after the passage of the Charter of Liberties Act by 
the Assembly, which was subsequently vetoed by the 
Crown) an Act was passed in which slavery was for 
the first time regarded as a legitimate institution in 
the Province of New York under the English Gov- 
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ernment. After the mad excitement caused by the 
pretended Negro Plot of 1741 the Legislature turned 
its attention to additional legislation upon the slav- 
ery question. Severe laws were passed against the 
negroes. Their personal rights were curtailed until 
their condition was but little removed from that of 
the brute creation. We have gone over the volumi- 
nous records of the Province of New York and have 
not found a single act calculated to ameliorate the 
condition of the slave.” 

—G. W. Williams, History of the Negro Race in 
America—Vol. 1, Chap. 18. 


“Hardly any part of the work of the church was 
of greater importance than that which related to the 
moral and social elevation of the slave class.” 

—C. McL. Andrews, The Old English Manor, 181. 


In order that we may have a fuller insight into the 
absolute authority of the English Crown in the 
Province of New York, unhindered by Parliamen- 
tary interference or control and free from any and 
all rights of popular representative government, we 
will examine more closely into the organization of 
twelve Lordships and Manors created by Royal De- 
crees. 

They are selected because of their geographical 
situation, extending as they do in regular order 
from Albany down the Hudson River to Staten 
Island and thence on Long Island to Montauk Point. 


THE MANORS 
The Lordship and Manor of Rensselaerwyck. 
The Lordship and Manor of Livingston. 
The Lordship and Manor of Foxhall. 
The Lordship and Manor of Cortlandt. 
The Lordship and Manor of Phillipsberough. 
The Lordship and Manor of Morrisiania. 


Sais Nr 
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. The Lordship and Manor of Scarsdale. 

. The Lordship and Manor of Pelham. 

9. The Lordship and Manor of Cassiltown. 
10. The Lordship and Manor of Bentley. 

11. The Lordship and Manor of St. George. 
12. The Lordship and Manor of Gardiner’s Is- 
land. 


No. 1. The Manor of Rensselaerwyck 


The Lordship and Manor of Rensselaerwyck was 
originally created by a Dutch grant prior to the sur- 
render of New Amsterdam to the English. 

We quote from the Goede Vrouw of Ma-ha-ta— 
Van Rensselaer, P. 91; “The tract of land was 
twenty-four miles in breadth and forty-eight miles 
in length, and contained over 700,000 acres.” 

The agent of the Patroon called upon the Indian 
owners to name their own price for the land selected 
and formally bound them to the sale of this property 
by requiring the Sachems of the tribes to place their 
marks or signatures on a legally drawn deed of sale 
which was fully and completely explained to the ven- 
dors. This deed is still in existence; it contains the 
names of Kotomack, Narvenomit, Hbantzeme, Sagiz- 
kwa, Kansomick. The villages they sold were called 
Semessarse, Patanock and Nagogvnse. The Indian 
castle Moenemineus was also included in the sale. 

“After purchasing the land from the savages, the 
Patroon completed his bargain with the West India 
Company and received from them the patent of the 
manorial rights, the original of which is dated Aug- 
ust 13, 1630, and is deposited in the Royal Archives 
at The Hague.” 

After the elimination of Dutch sovereignty this 
manorial grant and its Indian title was confirmed 
in a Royal grant to Killian Van Rensselaer, his heirs, 
successors and assigns, by James JJ, King of Eng- 
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land, and Governor Thomas Dongan, as appears in 
the Book of Patents, Vol. 5, P. 102, at Albany. This 
grant by its terms covered a vast area of land ex- 
tending back twenty-four miles on each side of the 
Hudson River. In the grant made by the English 
Crown, in its manorial patent of November 4, 1685, 
there was given to the Lordship and Manor of 
Rensselaerwyck full power and authority for all 
times. The Lord of the Manor was authorized to cre- 
ate one Court Leet and one Court Baron, at liberty. 
All fines assessed in those courts might be retained 
by the Lord of the Manor. He was authorized to des- 
train for all rents; to appropriate all waists, estrays, 
wrecks, deodans, goods of felons, happening and be- 
ing forfeited within the said Lordship; and was 
granted the post fines, avowsen and right of patron- 
age of all and every church and churches erected 
within the said Lordship. He was also authorized 
and empowered to “choose” deputies to sit in the 
General Assembly. 

This confirmatory grant by the English Crown to 
Killian Van Rensselaer was made in conformity with 
all manorial and English land grants in the Prov- 
ince of New York “as of the Manor of East Green- 
wich in the County of Kent, England,” of which the 
King was the personal proprietor and Lord of the 
Manor by inheritance from his brother, Charles IJ. 


No. 2. Manor of Livingston 

A grant of the Lordship and Manor of Livingston 
was made by James JJ, King of England, and Gover- 
nor Dongan, to Robert Livingston, on July 22nd, 
1686, as appears in the Book of Patents, Vol. 5, P. 
491, at Albany. 

In this patent to Robert Livingston, the Crown re- 
cites that “the said Livingston has been at vast 
charges, and expenses in purchasing said tracts and 
parcels of land from the native Indians.” It also 
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confirms in Robert Livingston, his heirs and assigns 
forever, the title to the lands so purchased by Liv- 
ingston of “the Indian proprietors,” and also gives 
to the said Livingston, his heirs and assigns forever, 
or any of their stewards deputed and appointed with 
full and ample power of authority to destrain for 
the rents, services and other sums of money payable. 
It also grants ‘‘all waists, estrays, wrecks, deodans, 
goods of felons, happening and being forfeited with- 
in the said lordship and manor,” together with ‘the 
right of avowsen and the right of patronage of all 
and every church and churches erected or estab- 
lished or hereafter to be had erected or established 
in the said Manor.” 

An excellent map of this manor, made in the Colo- 
nial days, is on file in the office of the Secretary of 
State at Albany. This map shows the manor house, 
the houses of the various tenants, together with the 
churches then on the estate, all of which were sub- 
ject to the terms of the grant. 

No. 38. Manor of Foxhall 

On October 16, 1672, Governor Lovelace, repre- 
senting James, the Duke of York, prior to his ascen- 
sion of the throne of England as James IJ, the then 
proprietor of the Province of New York, issued a 
grant to Captain Thomas Chambers creating and 
granting to him the Lordship and Manor of Foxhall. 
Judge A. T. Clearwater, in his history of Ulster 
County, Page 41, states, “It seems clear from the 
official records that the residence settlement dates 
from 1652 when Thomas Chambers came down from 
Troy * * * obtained land from the Indians and lo- 
cated his bowerie on the north side of the Groot 
Esopus. The deed to Thomas Chambers is dated June 
5, 1652.” 

“A Privilege granted to Capt. Thomas Chambers, 
for ye Erecting Fox-Hall into a Manor. 
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“Francis Lovelace, Esq. &c.: Whereas Capt. 
Thomas Chambers, Justice of the Peace at Esopus, 
hath been an ancient inhabit in those parts where 
hee hath done signall & notable Service in the time 
of the warrs against the Indians, & having by his 
industry in the time of Peace acquired a considerable 
Estate, of which hee now stands possest, amongst 
the rest having a mansion house not farr from the 
Towne of Kingston commonly calle ffox-Hall, with 
a great Tract of land there unto belonging, which 
said House is made defensible against any sudden 
Incursion of ye Indians or others; In acknowledge- 
ment of the services heretofore done by the said 
Capt. Thomas Chambers, & in part of recompense 
thereof, I have thought fitt to erect the said Mansion 
House called ffox-Hall & land belonging to it into a 
Mannor, to bee known by ye name of the Mannor of 
ffox-Hall, the which shall for the time to come bee 
held, deemed, reputed, taken and bee an entire en- 
franchized Mannor of it selfe, & shall all ways from 
time to time have, hold, & enjoy like and equall priv- 
ileges with other mannors with the Government, 
and shall in no manner or any wise bee under the 
Rule, Order or Direction of any Town Court, but by 
the Generall Cort of Assizes, or as from time to time 
ye said Capt. Chambers shall receive Orders or Di- 
rections from ye Governor & his Council. Given 
under my hand and Seale at ffort James in New 
Yorke, this 16th day of October in ye 24th year of 
his Maties Reigne, Annoque Domini, 1672.” 

— (Francis Lovelace.) 


The manorial grant made to Thomas Chambers, 
his heirs and assigns, by the Duke of York, was con- 
firmed by him on October 28, 1686, through Gover- 
nor Dongan after he, the Duke of York, had as- 
cended the throne of England. We quote from the 
Executive Council Minutes, Volume II, 1668-1673, 
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page 759-F, the following: “‘which were rights and 
privileges granted in the original grant to Thomas 
Chambers and confirmed in the grant by Governor 
Dongan.” 

This grant to Thomas Chambers did not carry 
with it the privilege of representation in the as- 
sembly, as was granted by the Crown to the Lord- 
ship and Manor of Rensselaerwyck, the Lordship 
and Manor of Livingston and to the Lordship and 
Manor of Cortlandt. 

“Although this manor was within the bounds of 
(Town of) Kingston, it had independent manorial 
powers and was so recognized in the organization of 
the county in 1685, and was given (the right to ap- 
point) a Supervisor in the Board of Supervisors.” 

—(History of Ulster County, Judge A. T. Clear- 
water, Page 50.) 


No. 4. Manor of Cortlandt 


On March 16, 1685, a grant was made to Ste- 
phanus Van Cortlandt, his heirs and assigns, by 
Governor Thomas Dongan in behalf of his master 
James, Duke of York, prior to the latter’s ascension 
to the English throne. After the Duke became 
James JJ, King of England, he issued a confirmatory 
grant to Van Cortlandt covering and including the 
vast tract of land previously granted on both sides 
of the Hudson River, together with Sailsbury Island, 
now known as Iona Island, in the Hudson River. 
This grant created the Lordship and Manor of Cort- 
lJandt with the customary manorial rights and 
powers, and further provided that the said manor 
was to be governed “according to the statutes and 
customs of our Realm of England”; also that “Ste- 
phanus Van Cortlandt, his heirs and assigns, shall 
and may, from time to time, and after the expira- 
tion of twenty years next ensuing the date of these 
presents, return and send a discreet inhabitant in 
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and of the said Manor to be representative of the 
said Manor in every assembly after the expiration 
of the said twenty years.” The grant further recites 
that “The lands were conveyed unto the said Ste- 
phanus Van Cortlandt by the above named Indians, 
the true and rightful owners,” July 13, 1683. 

This grant is recorded in the Book of Patents, 
Volume 5, page 191, at Albany, N. Y. 


No. 5. Manor of Phillipsberough 


On June 5, 1693, William and Mary, King and 
Queen of England, through Governor Benjamin 
Fletcher, made a manorial grant to Frederick Phil- 
lipse as appears in the Book of Patents, Volume 6, 
Page 409, at Albany. This grant shows that land 
on the Pocantico Hills was purchased by Frederick 
Phillipse from the Indians on December 10, 1681, 
and that the said Phillipse had purchased on August 
24, 1685, from the Indians, in addition thereto, the 
land between his Pocantico properties on what is 
known as Croton River. Also various other pur- 
chases were made by him from the native Indians. 
Thus the chain of his possessions from Spuyten 
Duyvil Creek to the Croton River, a distance of 22 
miles, was complete.” 

—(Phillipse Manor Hall—E. H. Hall, L. H. D— 
Page 65.) 


This manorial grant from William and Mary con- 
firmed the above purchases from the Indians and 
further authorized the said Phillipse, his heirs and 
assigns, to erect a bridge “over the waters or river 
commonly called Spuyten Divill Ferry or Papari- 
nemo, and to receive toll.”’ The patent further re- 
cites as to lands not referred to above that “the 
aforesaid Phillip Phillipse hath, by my approbation, 
according to the law and practice of this Govern- 
ment, for a valuable consideration; purchased of the 
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native Indian owners, all their right and title and 
interest, claim and demand of, in, and to a certain 
tract or parcel of land.” 

“The above purchases from the Indian proprietors 
were largely made by Frederick Phillipse and con- 
firmed to his son, Phillip Phillipse by Royal Patent, 
dated January 12, 1686”—From “County of West- 
chester,” Robert Bolton. Also Book of Patents, 
Volume 5, page 90, Albany. 


No. 6. Manor of Morrisiania 


On May 6, 1697, William J//, King of England, 
through Governor Fletcher, made a manorial grant 
to Lewis Morris, “the nephew and heir of the late 
Colonel Lewis Morris,” his heirs and assigns, as ap- 
pears in the Book of Patents, Volume 7, Page 63, 
Albany. By this Grant the Crown created “the 
Mannour or Lordship of Morrisiania,” with the cus- 
tomary manorial rights and powers. In addition 
thereto it granted among other things—‘“all the 
rights, Members, Liberties, privileges, Jurisdic- 
tions, Royalties, Hereditaments, toll, benefits, prof- 
its, advantages and appurtenances whatsoever to 
the aforecited tracks, parcells and necks of land and 
mill within the limites and bounds aforesaid belong- 
ing, adjoining or in any ways appertaining, mea- 
dows, fresh and salt marshes, swamps, pools, ponds, 
waters, water courses, brooks, rivers, rivoletts, 
runns, streams, creaks, coves, harbours, bridges, 
beaches, strands, inletts, outletts, islands, necks of 
land and meadows, peninsulars of land and meadow, 
ferry passages, fishing, fouling, hunting and hawk- 
ing. Both sait and fresh waters and creeks belong- 
ing to the said land.” 

The official maps show that the waters in the 
“Harbours,” flooding the beaches, strands, inlets, 
outlets, surrounding the Islands, on the shores of the 
necks of land and peninsulas of land included with- 
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in the bounds of this manor are tidal waters, sup- 
ject to the rise and fall of the tide. The salt waters 
are of the sea or Long Island Sound and therefore 
the grant carried the foreshore and submerged lands 
within the bounds of the grant. 


No. 7. The Manor of Scarsdale 


On March 21st, 1701, William III, King of Eng- 
land, by Hon. J. Nanfan, Lieutenant-Governor and 
Commander-in-Chief of the Province of New York, 
by royal grant to Caleb Heathcote, (recorded in the 
Book of Patents, Vol. 7, P. 226, at Albany) created 
the Scarsdale Manor and confirmed the deed made 
by the Indian proprietors to Col. Caleb Heathcote. 
The manor patent provides “that the said Lordship 
and Manor shall from henceforth be called the Lord- 
ship and Manor of Scarsdale.” Upon the 30th of 
March, 1701, occurred the following indenture be- 
tween ‘Colonel Caleb Heathcote, on the one part, of 
Mamaroneck, gentleman, and the Indian proprietors 
Patthunk, Beaupo, Kohawney and Wapetuck, on the 
other part; WITNESSETH; That the said (pro- 
prietors) for and in consideration of a certain sum 
of good and lawful money to them in hand paid do 
by these presents give, grant, bargain, sell, unto 
the said Caleb Heathcote all our rights, title, and in- 
terest in a certain tract of land.” 

—History of Westchester County; Robert Bol- 
LOM tele 


This Royal grant contained the usual manorial 
powers but no right to representation in the As- 
sembly. 


No. 8. Pelham Manor 


This manor was originally established by a grant 
from the Duke of York to “Thomas Pell of Onck- 
way, Alias Fairfield, Connecticut.” The grant was 
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dated Oct. 6th, 1666. It covered a tract extending 
back into the interior 8 miles from Long Island 
Sound, together with bays, islands, and seas. The 
grant erected an “Enfranchised Township, Manor 
and place by itself in this Government” as appears 
of record in the office of the Secretary of State at 
Albany, New York, (Book of Patents, Volume I, 
page 74). 

On October 25th, 1687, as appears in the Book of 
Patents, Vol. 6, pg. 306, James JJ, King of England, 
issued to John Pell, the nephew and legatee of 
Thomas Pell, a grant erecting the Lordship and 
Manor of Pelham and confirming in John Pell the 
manorial estate granted to his Uncle Thomas Pell. 
This was by its terms a confirmatory grant and 
made due and proper reference to the original grant 
issued on Oct. 6th, 1666, and confirmed the same. 

“The grant was about eight miles square, begin- 
ning at the present bridge over East Chester River 
in Pelham Bay Park, running outside of City Island 
and the adjacent Islands in the Sound to Larchmont 
thence inland and westward to Hutchinson or East 
Chester River.” 

—Howland Pell—Lordship and Manor of Pelham, 
Pamphlet Number 10, American Local History. 


We quote the following from the more extended 
description contained in the Grants of the Pelham 
Manor as referred to by Mr. Howland Pell in his 
history of same: “‘All the said tract of land bounded 
as aforesaid with all the lands, Island, sea-bays, 
woods, meadows, pastures, marshes, lakes, waters, 
creeks, fishing, hawking, hunting and fowling and 
all other profits,” etc., and again “All waist, strayes, 
wrecks of the seas, deodans, goods of fellow (felon) 
happening and being within the said mannor of 
Pelham with the and right of patronage of all and 
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every of the church and churches in the said mannor 
erected and to be erected,” etc. 

By an unfortunate omission on the part of counsel 
in the case of DeLancey v. Piepgras (138 N. Y. 26) 
in an action relating to City Island and to which 
the Pell Estate was not a party, the confirmatory 
grant above referred to was introduced in evidence 
in place of the original grant as the Crown Grant 
upon which the Lordship and Manor of Pelham 
was founded. This serious error failed to be ob- 
served or corrected during the court proceedings. 
The resulting opinion of the Court bearing upon the 
confirmatory grant in the absence from the court 
record of the original grant has given rise to a seri- 
ous misunderstanding as to the scope of the grant 
as including City (of Greater Miniford) Island as 
vested in the Lordship and Manor of Pelham. This 
situation is more fully discussed elsewhere herein 
in connection with City Island and its legal status in 
Colonial days. 


No. 9. Manor of Cassiltown 


On May 2nd, 1684, the Duke of York through Gov- 
ernor Dongan issued a grant to John Palmer for 
4500 acres of land on Staten Island. At the time of 
this grant the controversy between the East Jersey 
Proprietors and the Province of New York for the 
possession of Staten Island was very acute. Palmer 
evidently thought that East Jersey would succeed 
in the contention, and being tendered an important 
political position in that Proprietary Government he 
accepted the appointment and recorded his patent in 
the records of East Jersey, then kept at Perth Am- 
boy, as appears in the New Jersey Colonial Docu- 
ments, No. 64. The Patent should have been recorded 
at Albany in the Province of New York of which 
Province Staten Island then formed a part. 

On March 31st, 1687, King. James IJ (formerly 
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the Duke of York who made the first grant to 
Palmer) through Governor Dongan issued to the 
said John Palmer a Royal Grant for the Lordship 
and Manor of Cassiltown. This grant contained the 
ordinary manorial rights and powers but without. 
representation in the Assembly. It also covered and 
included the lands granted in the first grant but in- 
creased the same from 4500 acres to 5100 acres, as 
appears of record in the Book of Patents, No. 6, 
pg. 197, at Albany, New York. This grant was made 
to John Palmer, his heirs and assigns forever. 

The controversy between the two provinces for 
the possession of Staten Island was in no wise there- 
after abated but intensified and resulted in various 
acts of violence, proclamations and belligerent cor- 
respondence. 

Palmer had recorded one grant in each province 
both of which grants were good when properly re- 
corded so he sat secure. 

To settle the boundary dispute between the two 
provinces as to the jurisdiction over Staten Island, 
Queen Anne negotiated with the Jersey Proprietors 
and on April 17th, 1702, secured from them the re- 
assignment to the English Crown of all govern- 
mental authority over the Jerseys. These govern- 
mental powers had been granted in the original 
royal grants (June 24th, 1664) to Berkeley and Car- 
teret and subsequently confirmed in a proclamation 
by King Charles JJ issued by him “at our Court 
Whitehall the 9th day of December, 1672, in the 24th 
year of our reign.” 

Queen Anne, having so secured from the Jersey 
proprietors the return to the Crown of govern- 
mental authority over all lands previously granted 
to them, she appointed and commissioned Governor 
Cornbury of New York (her cousin) to also become 
Governor of the Jerseys, thereby co-ordinating in 
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him the authority, in her behalf, over the two Jersey 
provinces and the Province of New York. 

Having accomplished this and settled the matter 
of law and order between the Jerseys and New York 
. by a merger of jurisdiction she addressed herself to 
the issues of land titles involved in the dispute. On 
the 27th day of October, 1708, she, through her said 
Governor Cornbury, issued her final and inclusive 
grant of all her estate on Staten Island, to Lancaster 
Symes, to which grant her own imperial seal was at- 
tached together with the seal of the Province of 
New York and the signature of the Governor Gen- 
eral of that Province. This highest form of an im- 
perial grant saved Staten Island to the State of 
New York. 

As Lancaster Symes, the grantee, was not only a 
representative citizen in the Province, an officer of 
high standing in the Church of England of which 
the Queen was the recognized head, but was in com- 
mand of the troops in New York City, his actual 
taking title to and possession of the Crown estate on 
Staten Island closed the land controversy for all 
time. 

This second grant to Palmer and the grant to 
Symes made Palmer’s manorial grant which was re- 
corded in Albany legally effective as against the one 
he recorded in Jersey and he became Lord of the 
Manor in no uncertain form. 


No. 10. Manor of Bentley 


The Duke of York, who had received from Charles 
II a grant of all the lands in the province of New 
York purchased Staten Island from the Indians on 
April 18th, 1670, in which deed the Indians are 
recognized to be “ye very true sole and lawful Indian 
owners of ye said Island” and then the right of their 
inheritance is admitted therein, “as derived to them 
by their ancestors.” 
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On March 25, 1676, the Duke of York through 
Edmond Andrus made a grant to Christopher Billop 
covering and including 922 acres of uplands situated 
on the Southern end of Staten Island and extending 
to high water mark. This grant proved in a measure 
unsatisfactory to Billop because he was a sailor and 
desired to construct dock facilities. Therefore, upon 
proper representations and further petitions James 
II, formerly the Duke of York, issued through Gov- 
ernor Thomas Dongan a grant to Billop for 1600 
acres similarly situated, as appears in the Book of 
Patents, Vol. 6, P. 230, Albany, N. Y. This later 
grant by its terms fully established the Lordship 
and Manor of Bentley, giving to Christopher Billop, 
his heirs and assigns, complete manorial powers, and 
creating him Lord of the Manor. It also confirmed 
in him the title to the land previously granted by 
the Duke. It increased the former grant of 922 
acres to 1600 acres and extended the boundaries to 
low water mark as petitioned for by Billop. All of 
the lands included in this grant, consisting of up- 
lands and foreshore in tidal waters, are declared in 
the said instrument to be “on Staten Island” though, 
as stated, the foreshore extended below the high 
water mark. This legal conclusion was subsequent- 
ly sustained as a doctrine of the State of New York 
in certain condemnation proceedings covering the 
conveyance of a section of the foreshore on Staten 
Island to the State and Federal Governments. In 
those Proceedings Chancellor Kent, then a Justice of 
the Supreme Court of New York, together with his 
associate on the Supreme Court Bench, Justice Ben- 
son, sustained the title which described the fore- 
shore exclusively involved as being ‘fon Staten Is- 
land.” 


No. 11. Manor of St. George 
William JJIJ and Mary, King and Queen of Eng- 
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land, issued through Governor Benjamin Fletcher 
a manorial grant to “William Smith, one of the 
members of our Council and Chief Justice of our 
said province.” This grant established the Lordship 
and Manor of St. George and created Chief Justice 
William Smith, Lord of the Manor. It further pro- 
vided that “the said Lordship and Manor shall be 
and forever continued free and exempt from the 
jurisdiction from any towne, township or manor 
whatsoever; to be holden of us, our heirs and suc- 
cessors, in free and common soccage according to 
the tenour of our manor of East Greenwich in the 
County of Kent in our Kingdom of England.” 

This manorial grant conveyed several ‘necks and 
tracts of land on Meadow Beach Bay and island 
within ye said Bay situated, lying and being upon 
the south side of said island formerly called Long 
Island and now known and called by the name of 
our island of Nassau, which were formerly pur- 
chased of ye native Indians according to the laws of 
our said province.” 

This manorial grant is of great historic and legal 
value in that it shows that (a) the Sovereign of 
England, (b)the Crown Council,(c)the Governor of 
the Province of New York, (d)the Governor’s Coun- 
cil, together with (e) the Chief Justice of the Prov- 
ince of New York, all being parties to this instru- 
ment, are indisputably and clearly of record that 
these lands were not only “purchased of ye native 
Indians” but were purchased ‘according to the laws 
of our said province.” This manorial grant author- 
ized the Lord of the Manor to establish one Court 
Leet and one Court Baron and granted other 
powers ordinarily incident to an English Manor. The 
patent is recorded in Book of Patents, Vol. P., at 
Albany, N. Y. 

“When by the Act of 1683 Yorkshire in the Prov- 
ince of New York was divided, the East Riding was 
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called Suffolk County. It was the County of ma- 
norial grants, to the families of Gardiner, Nicoll, 
Smith and Floyd, but as the tenure was by gavel- 
kind, the immemorial usage of Kent, whence many 
of the settlers came, the disregard of the rights of 
primogeniture prevented the maintenance of great 
family estates.” 

—(Early Long Island History, Martha Bockel 
Flint, 223.) 


No. 12. The Lordship and Manor of Gardiner’s 
Island 

“The Island originally belonged to the jurisdic- 
tion of the Montauk Indians and was purchased 
from the aboriginal owners by Lion Gardiner by 
deed bearing date May 3rd, 1639, called by them 
Mauchonack; and from the grantee of the King of 
England by a grant bearing date March 10th, 1640, 
called by the English the Isle of Wight.” 

——(Papers and Biography of Lion Gardiner, by C. 
C. Gardiner, pg. 97.) 


“The Isle of Wight is now called Gardiner’s Island 
after the Lords of the Manor who have handed the 
property down intact from father to son for over 
200 years. The original parchment deeds are still 
preserved at the Manor House with their attesting 
signatures.” 

—(The Goede Vrouw of Man-ha-ta—Mrs. John 
King Van Rensselaer, Pg. 205.) 


“It (Gardiner’s Island) was created a manor Oct. 
5th, 1665. David Gardiner procured a grant from 
Governor Nicoll for a quit rent of £5 a year. Sept. 
238, 1670, he procured a release from Governor Love- 
lace for one lamb yearly, if it should be demanded. 

“September 11th, 1686, David Gardiner procured 
a grant from Governor Dongan by which the Island 
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was erected into the Lordship and Manor of Gardi- 
ner’s Island.” 

—(Papers and Biography of Lion Gardiner—C. 
C. Gardiner, Pg. 98.) 


Judge Hedges, in his history of East Hampton, 
Long Island, pg. 94, says, “Gardiner’s Island was 
originally an Independent Manor or Lordship whose 
proprietor had power to hold courts, and maintain 
authority over his territory by grant from royal 
authority. When Governor Dongan in 1686 pro- 
posed to annex this Island to the town of East 
Hampton the remonstrance of the proprietor 
availed to prevent it and a confirmatory patent from 
the Governor continued his title and all rights to his 
lordship.” 

“While John Gardiner, 3rd proprietor, was in 
possession, Kidd, the notorious pirate, visited the 
Island at least twice. The family hold a piece of 
gold cloth presented to the Lady of the Manor, by 
Captain Kidd, for a roasted pig and also a receipt 
from the government for buried treasure secreted 
by Capt. Kidd in the presence of the Lord of the 
Manor and which was disinterred after the pirate’s 
execution in Boston.” 

—(See Papers and Biography of Lion Gardiner, 
pg. 99.) 


Gardiner’s Island was an Independent Manor, 
self-governing; an island in the sea. It was inde- 
pendent of the Province of New York and likewise 
free from New England sovereignty. Capt. Kidd 
knew this, he having been for years a navigator 
from New York and Boston. 

The pirate had cut loose from the New York capi- 
talists who had originally financed him and had 
played havoc with many of their ships. He had also 
brought down on his head the wrath of the Boston 
ship owners and merchants on whose commerce he 
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had foraged. He did not dare land in England. 
What better than to try to bribe the ruler of this 
independent Island, and unsuccessful in that to 
threaten this Lord of the Manor in the sea whose 
estate was at the mercy of his armed sea rovers 
and beyond colonial jurisdiction? He, the Lord of 
the Manor, “held of the King” in England, not of 
the Province. 

“The locality of the Island is northeast of the bay 
of the same name, about three miles east of Long 
Island. Its greatest length including the sand bars 
at the two extremities is nearly 714 miles.” 

—(Papers and Biography of Lion Gardiner, pg. 
98.) 


By reference to the hydrographic map of the U. 8. 
Government it will be seen that the sand bars re- 
ferred to are overflowed at high tide. They were 
covered by the grant and taken possession of by the 
grantee as a part of the physical structure of the 
Island as was all the foreshore together with all the 
lands from high water mark to the channelways sur- 
rounding the Island. No one may land thereon 
without the consent of the Proprietor and all dock 
rights are possessed by him. These foreshore rights 
have been maintained by the Gardiners and re- 
spected by the Province and State for over 200 
years. 
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Indian Title and Rensselaerwyck Manor 


The well-known Van Rensselaer estate, consisting 
of over 700,000 acres, was purchased of the Indians, 
the Dutch recognizing the validity of the said deed, 
the same being subsequently confirmed by the 
English Crown. Book of Patents, Vol. 5, pg. 102. 
“This estate was created a Manor, the original grant 
being dated August 16, 1630, and is deposited at 
the Royal Archives of the Hague.” 

—The Goede Vrouw of Man-ha-ta—Van Rens- 
selaer, Page 91. 


Indian Title and Livingston Manor 


Immediately south of the Rensselaerwyck Manor 
are the lands granted by the Crown to Robert Liv- 
ingston. This large estate was purchased of the 
aborigines, as appears by the Crown’s declaration 
in its manorial grant as follows: “The said Robert 
Livingston hath been at vast charges and expense 
in purchasing said tracts and parcels of land from 
the native Indians.” 

—(Book of Patents, Vol. 5, Pg. 491, Albany.) 


Indian Title and Foxhall Manor 


In Judge A. T. Clearwater’s History of Ulster 
County, Page 41, we find, ‘““Thomas Chambers came 
down from Troy, obtained land from the Indians 
and located his bowerie on the north side of the 
Groot Esopus.” “The deed to Thomas Chambers is 
dated June 5, 1652.” This grant of land was erected 
into the Lordship and Manor of Foxhall at Kingston, 
New York. ; 
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In English Manuscripts (1664), Volume 7, Page 
1, a record is made of an agreement between Gov- 
ernor Nicolls (representing the then Duke of York, 
who had not yet become King) and the Esopus In- 
dians, relative to “their lands west and southwest of 
the river called Kahankson, and up to the head 
thereof where the old Fort was, and so on to a great 
hill west and southwest thereof.”” This tract is close 
by the Esopus River near Foxhall Manor. 


Indian Title and English Baronet 


In the Book of Patents, Volume 4, Page 181, at Al- 
bany, under date of July 27, 1709, is recorded an 
Indian deed to Sir Henry Ashurst, Baronet of the 
Kingdom of Great Britain, “for a certain tract of 
land by Indians called Winegtekonk, and parts ad- 
jacent lying on both sides of Murderer’s Creek in 
the County of Ulster, containing about 16 miles 
square.” 


Indian Title and Cortlandt Manor 


A short distance below the last mentioned tract, 
we find the Van Cortlandt estate on both sides of the 
Hudson River. These lands were granted by Royal 
Patent to Stephen Van Cortlandt, in which the 
Crown recites that the said lands were “‘Conveyed 
unto the said Stephen Van Cortlandt * * * by the 
above named Indians, * * * the true and rightful 
owners of the above.” These lands were erected into 
the Lordship and Manor of Cortlandt on July 13, 
1683, (Book of Patents, Vol. 5, Page 191). In the 
above mentioned grant, the Crown also recites “That 
the said Stephen Van Cortlandt had purchased an- 
other tract or parcel of land of the native Indians 
lying and being on the east side of the Hudson River 
at the entry of the Highlands, just over against a 
place commonly called Haverstraw.” 


112 THE POWER OF THE CROWN 


Indian Title and Phillipse Manor 


The lands which were included in Phillipse Manor 
“Were bought from the Indians” as shown in the 
History of Phillipse Manor, page 65, E. H. Hall, 
LHD: 

We quote from the Book of Patents, Vol. 5, P. 90, 
at Albany: “And whereas the aforesaid Phillip 
Phillipse hath by virtue of the said license and by 
my approbation according to the law and practice 
of this Government, for a lawful consideration pur- 
chased of the native and Indian owners—all their 
right, title and interest, claim and demand of in 
and to a certain tract or parcel of land.” 

A large portion of the estate had been purchased 
of the “Indian owners” by Frederick Phillipse, 
father of Phillip Phillipse. 


Indian Title and Scarsdale Manor 


The lands constituting Scarsdale Manor were 
purchased of the native Indian owners as appears 
of record. “Upon the 30th of March, 1701, oc- 
curred the following indenture between Colonel 
Caleb Heathcote, on the one part, of Mamaroneck, 
gentleman, and the Indian proprietors (Patthunch, 
Beaupo, Kohawney and Wapptuck) on the other 
part. Witnesseth: That the said (Indian proprie- 
tors) for and in consideration of a certain sum of 
good and lawful money to them in hand paid * * * do 
by these presents give, grant, bargain, sell * * * 
unto the said Caleb Heathcote * * * all our rights, 
title and interest in a certain tract of land, etc.” 


Indian Title and Pelham Manor 


The records disclose that the lands constituting 
the Lordship and Manor of Pelham were purchased 
“of the Indian Proprietors.” Thomas Pell stated be- 
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fore the Court of Assizes that he had paid large 
sums of money for the same. 

—(History of Westchester County—Bolton—pg. 
35.) 


“Which said tract of land hath heretofore beene 
purchased of the Indian Proprietors and due satis- 
faction given for the same.” Book of Patents, Vol. 1, 
Page 74. 


This estate adjoined another large tract of land 
granted to John Richbell through Governor Love- 
lace by the Duke of York, prior to his ascension to 
the English throne, as appears in the Executive 
Council Minutes, Vol. 2, Page 654, and in the Land 
Papers, October 16, 1668, Vol. 1, Page 33, at Albany. 
We quote from the Duke’s grant “Which said parcel 
or tract of land hath been heretofore lawfully pur- 
chased of the Indian proprietors by John Richbell 
of Mamaroneck, gentleman, in whose possession now 
it is, and his title thereto, sufficiently proved both 
at several Courts of Sessions, as also at General 
Court of Assizes, now for a confirmation unto him, 
the said John Richbell, in his possession and injoyn- 
ment of the premises, know ye, etc.” 


Indian Title and Morrisiania Manor 
The Lordship and Manor of Morrisiania was 
erected upon lands originally purchased of the na- 
tive Indian proprietors, not only as appears of rec- 
ord at Albany, but also in the numerous State and 
local histories. 


Indian Title and Cassiltown Manor 
The title to Cassiltown Manorial lands on Staten 
Island descends from the Indian proprietors of Sta- 
ten Island through the Duke of York, who, after re- 
ceiving his grant of Colonial lands from Charles JJ, 
purchased Staten Island of the native Indian owners 
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on April 13, 1670, according to a deed which appears 
of record in the Book of Patents, Vol. IV, page 62. 
The said deed recognizes the Indians to be “the very 
true, sole and lawful Indian owners of the said 
Island, as derived by them from their ancestors.” 
This deed appears also in the Executive Council 
Minutes, Vol. 1, page 338. 


Indian Title and Bentley Manor 

The title to the lands embraced in the Lordship 
and Manor of Bentley on Staten Island descends 
from original Indian proprietorship by virtue of the 
purchase of Staten Island by the Duke of York on 
April 13, 1670, as referred to in the account of Cas- 
siltown Manor and as appears in the Public Records 
of the State of New York. 


Indian Title and Manor of St. George 

The title to the lands embraced in the Lordship 
and Manor of St. George descends from an Indian 
source and was approved by the English Crown, as 
appears in the account of the said Manor. The grant 
was made to the Chief Justice of the Province of 
New York by the Crown and Governor, under the di- 
rection of Crown Counsel. The instrument declares 
that the purchase was made of “Ye native Indians 
according to the lawes of our said Province.” The 
validity and regularity of the purchase from the 
Indians is not open to controversy. 


Indian Title and Manor of Gardiner’s Island 

The title to the Lordship and Manor of Gardiner’s 
Island was purchased from the Indians by Capt. 
Lion Gardiner in the year 1640. The Indian title 
was subsequently ratified by Major Forrester, agent 
for the Earl of Sterling, and later was confirmed 
in the manorial grant of the Lordship and Manor of 
Gardiner’s Island, as appears in the Book of Patents, 
VORP. 5025 
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Indian Title and Manhattan Island 


The historic fact of the purchase of Manhattan 
Island from the native Indians is almost as well 
known as that of the Declaration of Independence. 
“The Dutch recognized the Indian title and extin- 
guished the same by purchase in 1626, as Agents 
(of the Dutch West India Co.) purchased Manhat- 
tan Island of the Indian owners.” 

—(Colonial New York, K. W. Schuyler, Introduc- 
tion, Sec. 1.) 


“No title was deemed vested and no right was ab- 
solutely claimed until satisfaction was made to the 
Indian owner.” 

—(The Administration of Wm. Kieft; J. W. Ger- 
ard, Voll, Ch: 6:) 


Indian Title and Shelter Island 


“Shelter Island was purchased from the Indians 
by James Ferrett in 1637.” The latter was the Agent 
for the Ear] of Sterling who held a grant from the 
English Crown. 

“The territory of this town on the south side was 
purchased from the Patchoag and that on the north 
side from the Setauket tribe.” 

—History of Long Island; Armbruster, Pg. 38. 


Indian Title and Town of Islip 


“On September 29, 1650, Nassaconsack, ‘Sachem 
of Long Island’ sold to Edmond Wood (and others)” 
** *“the deed extending across the Island’’* * * 
“Thus a great part of the later towns of Smithtown 
and Islip were sold in 1650 to these men, whose 
names appear among the purchasers of the Indian 
lands in various towns of Long Island.” 

—History of Long Island; Armbruster. 


116 THE POWER OF THE CROWN 


Indian Title and Town of Huntington 
“The name of the town originated from the fact 
that in this first purchase a neck of land was re- 
served by the Indians for the purpose of hunting.” 
— (History of Long Island; Armbruster, P. 33.) 


Indian Title and Town of New Utrecht 
“Cornelius Van Werckhoven, a director of the 
West India Company, purchased on November 22, 
1652, from Selseu and Mattano, chiefs and owners, 
the territory of the later town of New Utrecht.” 
— (History of Long Island; Armbruster, P. 23.) 


Indian Title and Town of Easthampton 
“The Indian deed of the town bears the date of 
1648, and the marks of the four Chiefs: Poggatacut 
of the Manhasset tribe; Wyandanch of the Mianta- 
cutt tribe, Momoveta of the Corchaki tribe, and 
Nowedonah of the Shinacock tribe.” 
—(History of Long Island; Armbruster, P. 40.) 


Indian Title and Town of Jamaica 

“The Jamaica band of Indians dwelt upon the 
shores of Rockaway inlet; the territory around Ja- 
maica Bay was called Conorasset, i.e., the planting 
land of the Bears (or Canarsee tribe). The first pur- 
chase of land was made of the Carnarsee; part of 
the town’s territory was again purchased from the 
Rockaway, who laid claim to the eastern portion. 
Jamaica is the name of the original Indian Village 
corrupted from Chamakou, or in the Delaware dia- 
lect, Cha-meken.” 

—(History of Long Island; Armbruster.) 


Indian Title and Town of Oyster Bay 


“In 1653, the Rev. William Leverich and others, 
(in all, ten families), purchased about twenty thou- 
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sand acres of land in the town from the Indians.” 

“Center Island was sometimes called Hog Island, 
and was in the original deed reserved by the Indians, 
but it was soon after purchased by the whites and 
tranferred to the town in 1665.” 

“In 1668 Carpenter and four others, purchased 
the land (another tract) from Susconamon and 
Werah, chiefs of the Matinecocs. 

“The Bethpage tract was purchased from the In- 
dians by Thomas Powell, an active Friend from 
Huntington, in 1695, and an additional purchase 
was made by him four years‘later.” 

— (History of Long Island; Armbruster, P. 31.) 


Indian Title and Town of Southampton 


“The tract between Canoe Place and Shinnecock 
Creek was conveyed to the trustees of the town by 
Pompumo, Chico and Maumanum, the sachems of 
the Shinnecock tribe, on August 16, 1703, and on the 
same day the trustees leased the lands back to the 
Indians for the term of 1,000 years at an annual 
rent of one ear of corn. In 1859 this lease was ex- 
tinguished.” 


Indian Title and Plymouth Colony 
Plymouth Colony Records 


(Court Orders, Vol. IV, March 7, 1664-5, Pg. 82.) 

“The Court, taking notice that Sundry Indians 
have manifested some willingness to make sale of 
some land within the bounds of Barnstable, have 
given Libertie and due depute and appoint Mr. 
Thomas Hinckley, Nathanial Bacon, and John Gor- 
um, or any two of them to purchase the same; and 
whatsoever land shall be soe purchased, they are to 
make report thereof to the Court, that soe they may 
dispose of it as they shall see cause.” 
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Indian Title and New Jersey 


The authorities as well as the citizens of East and 
West Jersey, what is now New Jersey, had the same 
regard for the sanctity of the vested rights of prop- 
erty held by the native Indians in the lands of their 
forefathers as did the authorities and citizens of the 
Province of New York. 

A letter to the Governor and Council of New Ces- 
erea or New Jersey, from Berkeley and Carteret, 
the original grantees and proprietors of the Jerseys, 
written from Whitehall in England on December 7, 
1672, appears in the New Jersey archives published 
by the New Jersey Historical Society. It states “that 
the land is to be purchased by the Governor and 
Council from the Indians in the name of us Lord 
Proprietors and then every individual person is to 
reimburse us at the same rate it was purchased.” 

That the above principle was not only recognized, 
but followed as a fixed policy in New Jersey, is 
shown in the History of the Provincial Courts of 
New Jersey, Collections of New Jersey Historical 
Society, Volume III, page 5: 

“In East Jersey* * *whose only security against 
the inroads of the savage was in the respect with 
which his right to the soil was always treated. It 
must be a source of no ordinary gratification to Jer- 
seymen to reflect that the soil of their State has 
never been stained with the blood of the Indian nor 
an acre of her territory obtained by violence or 
fraud. Well has she merited the distinguished honor 
paid her by the Six Nations at a convention held at 
Fort Stanwik in 1769, when in the most solemn 
manner they conferred upon New Jersey the title of 
“The Great Doer of Justice.” 

—(The Provincial Courts of New Jersey, Richard 
S. Field.) 


As a fitting conclusion and in confirmation of the 
justice and integrity displayed by New Jersey in 
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respect to the rights of the Indians in lands of that 
State, we may further add from the above author- 
ity: 

“When the (New Jersey) Legislature was applied 
to in 1832 by the remnants of the Delaware tribe, to 
purchase certain rights of fishing and hunting which 
had been reserved to them by an ancient treaty, Mr. 
Southard, in advocating the claim, truly observed 
that it was a bright fact in the history of New Jer- 
sey that every foot of her soil had been obtained 
from the Indians by fair, voluntary purchase and 
transfer. In response thereto an aged Indian, who 
represented the Delawares, thus spoke: “Not a drop 
of our blood have you spilled in battle, not an acre 
of our land have you taken but by our consent.” 


Indian Title and Pennsylvania 

Certain settlers in Pennsylvania at one time at 
least undertook to disregard the Indians’ title to 
their own land and with shocking retribution by the 
outraged natives in which they asserted their rights. 

“We call it the Minisink War because the Minsi 
tribe got permission to take up the hatchet against 
the settlers in Pennsylvania Minisink, from their 
(the Minsi’s) masters, the Six Nations, to avenge 
their wrongs in that region. The wrongs were al- 
leged to be that the proprietors of Pennsylvania had 
cheated the Indian owners of the lands and there is 
no doubt that the allegation was true. There was no 
redress to be had for an Indian wrong in those days. 

“Teedyuscung and the leaders of the Indians is- 
sued imperative orders that the war should be con- 
fined to Pennsylvania and they were pretty generally 
obeyed. Occasionally straggling parties of them, 
however, in small numbers, disobeyed orders in 
order to avenge some injury to some person or clan.” 

—(History of Orange County, N. Y., Russell 
Headley, p. 285.) 
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“In all the Indian Wars in which the aborigines 
were involved with the Puritans, the Dutch, and the 
Virginians, and which cost thousands of lives and 
an untold amount of suffering on both sides, it may 
fairly be doubted whether the Indians were in a 
single instance the aggressors.” 

—(History of Westchester County, Vol. 1, p. 702, 
J. Thomas Scharf.) 


ISLANDS 


The State of New York has within its boundaries 
more Islands and a greater extent of shore front 
than any other State in the American Union. All of 
these existed in and were a part of the Province of 
New York when under English rule. 

What was the legal status of and power of the 
Crown of England over these Islands in the Rivers, 
Bays, Sound and Sea? For the purpose of answering 
this inquiry we have selected a chain of seven Is- 
lands extending dewn the Hudson River, thence 
through New York Harbor and between Long Island 
Sound and the Sea to Montauk Point. This is by 
far the overwhelming proportion of the Islands in 
the State, probably exceeding 99 per cent of the total 
insular area and surpassing that proportion in State 
incomes and economic value. 


Green Flats Island, in Hudson River; 

City Island or Greater Miniford Island, between 
Pelham Bay and Long Island Sound; 

Hart Island or Lesser Miniford Island, in Long 
Island Sound; 

Manhattan Island, between Hudson and East 
Rivers; 

Staten Island, in the New York Harbor; 

Long Island or Nassau Island, between Long 
Island Sound and the Sea; 

Gardiner’s Island, east of Long Island. 


“When we see an Island we seldom stop to think 
about how it was formed and still less how it would 
appear if there was no water surrounding it; for as 
we see it, it gives the effect of rising on the water 
rather than in it. In other words their height from 
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the bottom of the seas to the surface of the waves is 
far greater than the height of their tallest moun- 
tains above the seas.” 

—Islands and Their Mystery; A. Hyatt Burrill, 
14, 


“There are also (in the waters) numerous moun- 
tains—quite as many relatively as on land. When 
these mountains are very high, their summits pro- 
ject above the surface and we call them Islands.” 

—Popular Science Monthly, September, 1924. 


An Island is therefore a partly emerged and a 
partly submerged body of land arising either from 
the floor of the sea, the bottom of the bay or the bed 
of the river; just as a continental mountain is an 
elevation of earth arising from the level of the 
plains. 

In the case of McCullough v. Wall, (53 Am. Dec.) 
the Court said a rock in a river was an Island. The 
ever changing rise and fall of the tides or the alter- 
ing flux and flow of a river does not in any wise 
affect the height, length or breadth of an Island. An 
Island is a physical formation measureable from and 
by the channel or plain at its base. 

Islands are therefore described as being “In the 
River” or “In the Bay” or “In the Sea”, as appears 
in an endless number and variety of Crown grants. 

Ralph S. Tarr, F. G. S. A., Professor in Cornell 
University, and Frank M. McClary, Ph. D., Profes- 
sor in Columbia University, in collaboration to- 
gether, as authors of “The Earth as a Whole”, in re- 
ferring to the East India Islands, state on Page 253 
of that work, that “these Islands like those of the 
Japanese Empire are crests of mountains in the 
Sea.” 

This principle is laid down by the scientist, A. 
Hyatt Verell, in his work, “Islands and Their Meas- 
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WESTERN HEBRIDES OR LONG ISLAND 
The ‘‘Western Hebrides”, as shown on the above photograph reproduction of a section of 
the English Government official charts of the British Coast, is designated “Tong Island.” It 
constitutes but one Island formation. (See Page 123.) 
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urements”, on page 41, where he says, “but it must 
be borne in mind that even atolls must have a foun- 
dation of other materials, for corals do not build up 
from the sea floor until they reach the surface’, etc. 
This theory of Islands has been the English theory 
worked out in practice “from times, when the mem- 
ory of man runneth not to the contrary.” 

Great Britain’s Official Records, issued as ‘“‘The 
Chart Showing the Wrecks and Casualties on the 
Coast of Scotland during the year 1883-4,” compiled 
by the Board of Trade from the ‘Wreck Register,” 
shows and describes among the vast aggregation 
of Islands on that coast the ‘““‘Western Hebrides or 
Long Island.” 

The visible portions of this Island formation are 
but the outcroppings of one continuous ridge or 
mountain structure. These considered in the light 
of its main elevations above the sea are called West- 
ern Hebrides; but with due knowledge of their unity 
are named Long Island. One is a superficial view, the 
other is a correct scientific view. This may let us 
into an historic secret as to why the early Scotch and 
English settlers changed the name Nassau Island in 
the Province of New York to Long Island. The lat- 
ter Island carries as an integral part of its forma- 
tion, Coney Island, Fire Island, Shelter Island and 
many other Islands which in appearance seem to be 
separated from Long Island by the tides but which 
are recognized as composing together a part of its 
natural structure. In like manner it carries South 
Bay, Oyster Bay, Northport Harbor, Shelter Island 
Sound and Peconic Bay on its shores, and within its 
recognized and determined boundaries, 

Sand Bay is repeatedly described in the official 
colonial records and the grants of the English 
Crown as being “on Staten Island” and “upon Sta- 
ten Island.” It is within the bounds and limits of 
that Island utterly regardless of high and low water 
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mark. It constitutes an indentation of its shore line 
and comes within the adjudication of Oyster Bay, 
Northport Bay and Great South Bay “on Long 
Island.” 

This concept of the English mind was strikingly 
illustrated when Charles JJ, King of England, in his 
Royal Grant to the Duke of York granted among 
other vast territories, “that Island or Islands com- 
monly called by the several name or names of Meito- 
wax or Long Island.” Surely the scientific principles 
relating to an Island formation on the coast of Scot- 
land governed the Scottish and English settlers on 
the Colonial Coast in America, headed by their King. 

This treatment of Long Island was by no means 
an exceptional case. When the Duke of York had 
entered into the possession of the lands granted to 
him under the absolute title which adheres at all 
times to sovereignty, he desired to purchase Staten 
Island from its Indian Proprietors and open it up 
for colonization. In the deed made by them, for a 
good and valid consideration, conveying the said 
Island to the Duke of York, in which deed the Indi- 
ans were recognized as “the very true sole and law- 
ful owners of ye said Island,” and their hereditary 
title was admitted by the Duke and Governor, the 
dimensions of the Island were set forth by the fol- 
lowing boundary description: 


“Having on ye south ye Bay and Sandy Point, 
on ye north ye Ryver and ye Citty of New 
Yorke on Manhattan Island, on ye east Long 
Island and on ye west ye maine land of After 
Coll or New Jersey.” 


In other words, on ‘“‘ye South” the waters of the 
Bay washed its shores and the foundations of the 
Island met the foundations of Sandy Hook at the 
Channelways between them. On the North the River 
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laved its shores and the footings of the Island met 
the footings of Manhattan Island in the deep chan- 
nel. To the East were the Narrows, which they dis- 
regarded when they described Staten Island as 
meeting Long Island, and in like manner they treated 
its western boundary where it met New Jersey. 

The Indian deed under which the Duke of York 
took the title of Staten Island from the Indian Pro- 
prietors, in the presence of the Governor General, 
and through him, of the English Crown, contained 
the first and only legal description as to the boun- 
daries of that Island. It is to an extent controlling, 
not to define the law as to Islands, but to aid in 
the discovery of the boundaries of that Island. 

“It is a well settled principle of law that if the 
terms of any deed are ambiguous or uncertain in 
describing the land conveyed, the courts will look 
back to prior deeds in the claim of title, to secure 
the true description of the lands.” 

—Davis v. Seybold, Circuit Court of Appeals, 195, 
Fed. 402; U. S. v. McMaster, 4 Wall 681; Cragin 
v. Powell 128, U.S. 696. 


There is nothing in the books or in nature requir- 
ing that the edges of an Island shall be perpendicu- 
lar, and no school of sophistry has ever been able to 
formulate a rule by which it could be successfully 
argued that if an Island is a piece of land surround- 
ed by water, the same is a fact only if its walls are 
absolutely perpendicular, but if the sides of an Is- 
land are to any degree at a different angle, then the 
water only surrounds it at its surface and does not 
at its base. 

In the History and Law of the Foreshore and Sea- 
shore, in its 3rd Edition, recently published in Lon- 
don, reference is made to the right of the Crown to 
Islands. It says: 
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“Sergeant Callis delivered his well known 
Lecture* * *in 1622. He then treats of Islands 
showing that Islands belong to the King.” 
(Pages 252, 253.) 

“When an Island is appropriated the boun- 
dary is then midway between that and the main 
land.”—McCullough v. Wall, 5 S. C. 68; 4 Rich 
68; 53 Am. Dec. 715. 

(The River referred to was a navigable stream, 
by War Department decision.) 


That is to say, when an Island is occupied and its 
boundaries are defined, they are midway between 
the water marks on each side of the river. This cor- 
responds with the boundaries fixed between Staten 
Island and New Jersey as determined by the Federal, 
New Jersey and New York Authorities, as in the 
middle of the stream separating them. This is so 
indicated on all responsible maps of the Harbor of 
New York. This, as stated elsewhere, is in strict 
accord with Roman as well as English practice from 
time immemorial. 

“Sunk Island* * *, It was an unquestioned Island, 
severed from the main land by a low-water channel 
** *> Tt is a clear instance of the unquestioned right 
of the Crown to Islands rising in the sea. The 
Island was still an Island in 1841 for on the renewal 
of divers leases of parts of it in that year, the lessees 
were bound to contribute to the cost of cleansing the 
north channel there which cut it off from the main 
land.” 

—History and Law of the Foreshore and Sea- 
shore, 3rd Edition. Stuart A. Moore, R. G. Hall, 
Po 4it. 


Manhattan Island 


England claimed to have discovered Manhattan 
Island in 1498. Holland claimed its discovery in 
1623. 
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Holland based her claim not only upon the right 
of discovery but by actual possession following the 
purchase of the Island from the Indian Proprietors. 

Holland therefore asserted what she deemed to be 
a better title than England, whose discovery was not 
followed by either purchase from the Natives or pos- 
session by the English. 

In 1664 England took forcible possession of Man- 
hattan Island, the Hudson River Valley and East 
Jersey. C 

Manhattan Island was retaken by the Dutch in 
1673 and they thereupon issued a Bulletin in which 
the following appeared: 


“This day, 10th of August 1673, New Style, 
have the Holland and Zeeland fleets captured 
the ports at New York in the name of their 
High Mightinesses the Lords States General of 
the United Netherlands, and His Highness the 
Lord Prince of Orange; and the fort is renamed 
William Hendrick and the City obtained the 
name New Orange.” 


At the close of the war between England and Hol- 
land and in conformity with the treaty of peace 
made between them and known as the Treaty of 
Westminister, Holland conveyed and formally sur- 
rended New Netherlands to England in 1674 which 
gave a new title to England based upon conquest, 
the prior capture by Holland having at that time 
vested a title by conquest in the States General of 
Holland. 

Thereupon Charles JJ on the 29th day of June, 
1674, issued a second Patent to the Duke of York, 
not confirming his former Royal Patent to the Duke 
or even referring therein to it, but granting anew all 
of the lands, rights and privileges with some addi- 
tions thereto, which had been granted in the former 
patent. This Second Grant is recorded in Volume I 
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of Deeds, page 1, in the office of the Secretary of 
State at Albany. On April 22nd, 1686, the name of 
the Island was changed to New York City. 

It is worthy of special notice that the State of 
New York opened its books of Record for Deeds by 
entering in Volume One on Page One, the Second 
Grant to the Duke of York—a grant officially de- 
clared to have been made by right of conquest—as 
the basis of land titles in the State of New York. 

—See Vol. I, Colonial Laws of New York, 
Pg. 104, 


This Second Grant was made upon the advice and 
final judgment of the leading Crown Counsel and 
legal authorities in England; that the Dutch had 
taken title to New York from the English by force 
of arms in warfare. They also decided that the title 
to New York had been newly vested in England by 
the war as recognized by the treaty of Westminster ; 
and that the restoration of possession to the Eng- 
lish had been accomplished between the military 
authorities as a result of the war and according to 
the Articles of Peace. Hence it is that the title to the 
Province of New York was vested in the English 
Crown by conquest and with all that doctrine in- 
volved and implied under English Common Law. 


“The Crown has always had inherent author- 
ity to legislate directly for Crown Colonies ac- 
quired by conquest.” 

—Government of England, Vol. I, Pg. 19, 
A. Lawrence Lowell, President Harvard Uni- 
versity. 


On April 17, 1686, the Dongan Charter was 
granted to the City of New York; in which Charter 
the City was granted “all the waste, vacant and un- 
patented lands ON Manhattan Island reaching to low 
water mark.” ; 
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On January 15th, 1730, the Montgomerie Charter 
was issued to the City of New York, confirming the 
Dongan Charter and granting to it additional rights 
and privileges. In this Montgomerie Charter the 
Crown granted “all of the waste, vacant, unpatented 
and unappropriated land lying and being WITHIN the 
said City of New York oN Manhattan Island afore- 
said extending to low water mark.” 


“When the testimony of facts is present what 
need is there for words.”—Legal Maxim. 


Staten Island 


Staten Island with two very small Islands on its 
Western shore constitutes Richmond County, as it 
also constitutes the Borough of Richmond of the City 
of New York. 


“The Island was made into Richmond County 
in 1683. In 1688 it was divided into the towns 
of Northfield, Southfield, Westfield and Castle- 
ton; Middletown was established in 1860.” 

—Historical Sketch of Staten Island, City 
History Club, pg. 324. 


See map in same publication on page 322 in- 
scribed Map of Staten Island, Richmond Coun- 


ty. 


In 1756 Chief Justice William Smith said, in his 
History of New York at page 320, that “Richmond 
County consists of Staten Island.” 


This is in conformity with the statement made by 
Governor Tryon in his report to the Crown: 


“The Province is at present divided into 14 
Counties* * *Richmond* * *which comprehends 
the whole of Staten Island.” 

—Court History of New York, Vol. I, page 42. 
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Again Governor Tryon in his report to the Crown 
in 1774, as appears in the Documentary History of 
New York, Vol. I, pg. 9, 508, says: 


“Staten Island which forms Richmond County.” 
More recent historical authorities say: 


“The Island was governed by about seventy 
different Boards until 1898 when it became the 
Borough of Richmond of Greater New York.” 

—Historical Sketch of Staten Island, City 
History Club, pg. 324. 


PETITION OF THE CITY OF NEW YORK TO THE 
CONGRESS OF THE UNITED STATES 
February 24th, 1904. 
“To the Congress of the United States: 

“(Section IV.) These proposed street changes 
were adopted as a necessary accomplishment of the 
comprehensive scheme of improvements determined 
upon for the Borough of Richmond, after extensive 
discussion covering the period of six years which 
has elapsed since Staten Island became (as the Bo- 
rough of Richmond) one of the integral divisions of 
the Greater New York.” 

“The City of New York, 
By George B. McClellan, 
Mayor. 
“George Cromwell, 
President of the Borough of Richmond.” 


To clearly and concisely state this proposition we 
should say, 


“Staten Island” represents the land; 

“Richmond County” represents the local or Coun- 
ty jurisdiction over the land composing Staten Is- 
land; : 
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“Borough of Richmond” represents Staten Is- 
land’s part and place in the Government of the City 
of New York. 


The City of New York in collaboration with Rich- 
mond County, after careful and exhaustive investi- 
gation, has taken an unequivocal, historically true 
and legally correct position, that Staten Island and 
Richmond County are synonymous. 

In confirmation thereof the County of Richmond 
has erected, at great cost, a Stone Tablet at the en- 
trance to its new and beautiful County Court House 
on Staten Island. 

This is the Court House in which meet the Rich- 
mond County Courts and the New York State Su- 
preme Court. It is the official registration place for 
and the office of the County Clerk of Richmond 
County; it is also the Borough Office of New York 
City. 

This imposing Tablet is New York City’s and 
Richmond County’s combined testimony engraved 
by them in rock as a witness for ages to come. 

It tells of a series of striking events in the history 
of Staten Island, but for our purpose, we quote only 
its all important caption, viz: 


“STATEN ISLAND” 


“Indian Name—Aquehonga Manacknong” 
“Dutch Name—Staaten Eylandt” 
“English Name—Richmond County” 


The official records of the City of New York show 
that this Tablet was: 


“Petitioned for by the President of the Bo- 
rough of Richmond. 

“Favorably Reported by the Committee to 
which it was referred. 
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“Approved by the Board of Estimate and Ap- 
portionment. 
Voted for by: 


“The Mayor of New York City, 

“The Acting Comptroller of New York City, 
“The President of the Board of Aldermen, 
“The President of the Borough of Manhattan, 
“The President of the Borough of Brooklyn, 
“The President of the Borough of The Bronx, 
“The President of the Borough of Queens, 
“The President of the Borough of Richmond.” 


This stone monument when interpreted means: 
When you mention “Aquehonga Manacknong” you 
are speaking in native American, when you say 
“Staaten Eylandt” you are talking Dutch, and when 
you refer to “Richmond County” you are using good 
“Queen’s English.” Each is the synonym of the 
other. It has been so for bygone generations and 
will continue so to be long after that honest stone 
witness shall have crumbled into dust—“Its truth 
goes marching on.” 

Did the Bureau of Municipal Research err when it 
put its seal of approval upon this final official record 
in stone? We answer, run a line straight backward 
two centuries to the official report made by Colonial 
Governor Tryon, not engraven in stone, but in Eng- 
lish, Colonial and American Records, and re-read 
Governor Tryon’s statement: 

—‘Staten Island which forms Richmond County,” 
(Doc. H. of N. Y., Vol. 1, P. 508.) 
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The theory that an Island is but a mountain or 
other natural elevation, resting upon the floor of the 
sea and lifting its cap-above the surrounding waters, 
as it carries the sea upon its shoulders, is as inherent 
in human thinking as truth is indigenous in the con- 
science of man. It has been so throughout all the 
ages. Our Common Law but represents the coordin- 
ated traditions and thought of the centuries wrought 
out in the practice of daily life. 

The story of the Great Deluge as related in the 8th 
chapter of the book of Genesis, when translated with 
exact literalism, so that the full meaning of the orig- 
inal description of that event is clearly revealed, is 
a logbook well worthy of a veteran trans-oceanic 
ship-master. 

The therein described overwhelming of the moun- 
tains; the reappearance of their summits in the 
form of Islands; the realistic and startling account 
of the protracted rising and falling of the first ad- 
vancing and then receding tides until at the reces- 
sion of the flood the waters vanish and the moun- 
tains are fully revealed, is worthy of a modern cos- 
mogonist. It is a vivid picture of the birth, life and 
death of Islands in navigable waters. It records the 
death of a mountain by submersion; its short en- 
tombment in the silences of the deep and its partial 
resurrection from a watery grave in various Island 
forms. Each Island was apparently isolated as it ap- 
peared above the surface of the surrounding waters 
but existed in actual physical touch with its sister in 
a common foothold beneath the tides on the floor of 
the sea. 

That panoramic storm swept by, the floods of the 
great deep were halted from their inundations; the 
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great sea was stilled excepting for the steady move- 
ment of the advancing and receding tides as the Ark 
lay becalmed or rested (Verse 4) upon the silent 
waters, only to be thereafter grounded upon “the 
mountains.” 

Mt. Ararat, with its two cones, arises in marvel- 
ous majestic splendor above the plain in Armenia. 
“All but universal tradition has decided that the 
loftiest of these two peaks, ‘the mountain of Noah,’ 
was the spot where the sacred vessel first felt the 
solid land.”— (Whitelaw. ) 

“The water decreased continually* * *the tops of 
the mountains were seen.” (Verse 5.) These stood 
out above the waste of waters as the latter “were 
going and decreasing,’ that is rising but steadily 
falling on the shores of those two Islands. 

“When the waters were dried up” (Verse 13) 
there again stood forth Mt. Ararat, the silent sentry 
of the plains with its two uplifted peaks on one 
elevated body. 

Those two crests are but integral parts of an im- 
mortal whole! Neither crest was decapitated at any 
point because of the temporary presence thereon of 
the fluctuating high water mark of an open and rest- 
less sea. 

Later we have in Holy Writ, that oldest book in its 
divine collection, the book of Jonah. That book con- 
tains the ship news of the mariner himself, in which 
Jonah recites his experiences in the first recorded 
submarine trip in maritime history. 

This account, too, when translated with literal 
severity, squares itself in conformity with modern 
discoveries of the science of Physiography in the sea 
under which he sailed, as the general historic ac- 
count likewise comports with the omnipotent power 
of Him who made the sea and all that therein is. 

Jonah, the mariner, tells us in Chapter 2, Verse 6, 
that in his subaqueous plunge he went to “the bot- 
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toms of the mountains,” or literally, to “the cutting 
off, where the mountains seem to be cut off by the 
ocean floor; the roots of the mountains.” (W. J. 
Deane, M. A.) 

He speaks also (Verse 3) of the “floods” which 
however when literally translated means River. 
Early translators could not understand Jonah’s ref- 
erence to a River experience in the Mediterranean 
Sea but modern science has discovered a steady cur- 
rent moving eastward in that great Sea similar to 
the Gulf Stream in the Atlantic, until it strikes the 
shore of Syria and then turns north. In the same 
verse that very ancient writer speaks of “all thy 
billows and waves,” which literally rendered means, 
“all thy swellings and waves,” or “breakers and 
rolling billows.” (W. J. Deane, M. A.) 

In this account we have the tidal sea, the Islands 
as mountains in the sea and resting upon its floor, 
with the breakers beating upon the shores while the 
great billows as a mighty river in the sea move in 
the great deep. 

The ancient Greeks had this same concept of an 
Island. They saw it resting in the waters and as in 
the case of their sacred Island Neros, nestling in 
between the Islands of Gyaros and Mycaron bound 
at its base to the Islands at either of its sides. 


“There is a pleasant inhabited land in the 
midst of the sea, sacred to the Mother of the 
Nereides and to Aegean Neptune; Apollo in 
gratitude anchored it to lofty Gyaros and My- 
caron while it was roaming about the shores 
and coasts and suffered it to lie unmoved and to 
be inhabited and to defy the winds.” 

—The Aeneid, Book III, v.v., 73-77. 


Paul in his stranded ship when wrecked on the 
Island of Malta was aground below high water mark 
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when his vessel “the forepart stuck fast and re- 
mained unmovable but the hinder part was broken 
with the violence of the waves.” (Acts 28: 41.) 
“Then some on boards and some on broken pieces of 
the ship * * * escaped all safe to land.” (Acts 27., 
ver. 34.) 

The land courts of the Island had jurisdiction over 
this wreck or would have on the coast of England or 
America, as it was aground on the foreshore of the 
Island. 

A great masterpiece of painting, by the famous 
artist, Blakey, hangs in an art gallery in England. 
It depicts William of Normandy, called the Con- 
queror, with his followers, shoulder deep in the tidal 
waters on the Island of England where his standard 
had been planted far down the foreshore, he thereby 
taking physical possession of that Island Kingdom. 

When “he first planted his foot upon English soil 
and took possession” he did it with his banner 
planted in the soil of the sea far below high water 
mark and in the waters of which the first great 
shock of battle came. 

Spain in the height of her glory as a great colonial 
power, with a legal system based upon Roman Law 
held fast to the universal doctrine that an Island is 
not limited by its high water mark. 

One of the most unique types of literature is the 
Bull ‘an official and authoratative document issued 
by the Pope, usually an Edict, decree or other official 
proclamation sealed with a bulla.”—Standard Dic- 
tionary. 

“A papal Bull bestowed on Spain all the Countries 
which lay within the tropics west of the Atlantic.” 
—Froude—English in West Indies, Ch. 3, Pg. 27. 

“According to the International Law of the then 
Christendom the title to the virgin lands of the New 
World was admittedly and undeniably in God, for 
over them as yet no alleged Christian monarch by a 
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so-called divine right held sovereignty. * * * On May 
4th, 1498, Pope Alexander VI, just seven weeks 
after Columbus cast anchor in the harbor of Palos, 
issued his famous Bull dividing between Spain and 
Portugal the newly discovered World.” 

—English Crown Grants—Mershon. Chapter 
“The New World & English Crown Grants.” Pg. 54. 

“Her (Spain’s) Kings based their claims to the 
possession of the two continents on the Bull of Pope 
Alexander VI who in 1493 had granted them all 
lands they should discover from pole to pole, at the 
distance of 100 leagues west from the Azores and 
Cape Verde Islands. On the strength of this Bull 
they held that the discovery of an Island gave them 
the right to the group.” 

—King and Commonwealth—B. M. Cordery & 
J. S. Phillpotts, Ch. 15. 


The “group” was but a manifold outcropping of 
one Island Structure arising from the floor of the 
sea. “Spain’s Empire in South America, in Mexico, 
California and Florida rested upon it. (Bull by Alex- 
ander VI.) Portugal’s sovereignty over Brazil was 
under it and the title to the Philippine Islands which 
the United States of America purchased from Spain 
eminated from it.” 

—English Crown Grants—Mershon—56. 


The American title to the Philippine Islands does 
not halt at high water mark. 

Bayard Taylor, in his immortal “Lands of the 
Saracen,” picturing the Islands amidst the charm of 
their surrounding sea, tells us in poetic form 

“Long sheets of blue water were spread along 
their base 

Islanding the isolated peaks.” 
— (Chap. 19, pg. 253.) 


THE FORESHORE 
OR 
THE LAND BETWEEN HIGH AND LOW 
WATER MARK 


“The title of the King of England to the land or 
soil aqua maris cooperta is similar to his ancient 
title to all the terra-firma in his dominions, as the 
first and original proprietor and lord paramount.” 

—History and Law of the Foreshore and Seashore, 
Chapter on “Seashore” by R. S. Hall, page 6. 


“The law settles the title of the Crown to the soil 
and of the public right to fish and navigate tidal 
waters.” 

—Colson & Forbes, Law of Waters, 78. 


“Now inasmuch as the soil of all tidal waters, up 
to the limit of high water mark, at common law is 
in the Crown, or in this country in the State, it is 
important to ascertain what is high water mark, in 
legal contemplation, considered as the boundary of 
royal ownership.” 

“This ownership has been held to be limited by the 
average of the medium high tides between the 
spring and neap in each quarter of a lunar revolu- 
tion during the year, excluding only ordinary catas- 
trophes or overflow.” 

—4 De G. M. & G., 206; See 3 B, & Alc. 967, 
Bouvier. 


“The law takes notice of three kinds of tides, viz., 
the high spring tides, which are the flukes of the 
sea at those tides which happen at the two equinoc- 
tials; the spring tides which happen twice every 
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month at the full and change of the moon; the neap 
or ordinary tides which happen between the full and 
change of the moon; twice in twenty-four hours.”— 
(Aug. Tide Wat. 68.) 

“The changeable condition of the tides produces 
of course corresponding changes in the line of high 
water mark.” 


—“Tides”—Bouvier. 


In no instance has it ever been held that the tide- 
way was communal soil. In England the foreshore 
or soil between high and low water mark has never 
corresponded to the commons on the upland. The 
title is prima facie in the Crown with absolute power 
to grant or in the municipality or subject by virtue 
of a Crown grant. 

“It is perfectly clear that all the soil under the 
salt water between high water mark and low water 
mark is the property of the Crown; such property 
has certainly been (as it may be) communicated in a 
great many instances to the subject, but that is al- 
ways subservient to the public right of the King’s 
subjects generally.* * * Now I take it that nothing 
can be clearer than that the King can in no degree 
affect the public right of the subject passing and re- 
passing upon the salt water.” 

Attorney v. Parmeter—MacDonald, C. B., gave 
the judgment of the Court. Cited in History and 
Law of the Foreshore and Seashore—8rd Edition, 
pg. 437. 


It should be noted that the public right of passing 
and repassing was “upon the salt water” and not 
upon the land. It is well also to observe the clean cut 
distinction made between the right of property 
vested in the Crown and the public right to navigate 
the waters. 
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“No common right except of navigation and fish- 
ery.” 

—Ramsgate Corp. v. Debling, et al., Colson and 
Forbes, Law of Waters, pg. 57. 


“The ownership of the soil of all ports as well as 
of the seashore between high and low water mark 
is vested prima facie in the Crown and the Crown 
might formally have conveyed the soil to a subject 
by grant or royal charter either apart from or in 
conjunction with the franchise.* ** The ports of 
this country (England) are now almost exclusively 
the property of private corporate bodies by ancient 
grant and charter from the Crown or by Act of 
Parliament.” 

—Colson and Forbes, Law of Waters, 78. 


“It is a settled principle of law in the United 
States that the King had the right to grant either 
foreshore or submerged lands or both.” It has been 
conclusively held that the grant made by the King 
of England to Lord Baltimore, which was the broad- 
est charter ever granted in the American Colonies, 
“clearly passed the property in the soil covered by 
any of the waters within the limits of the charter 
to the Lord proprietary ; who thus became owner of 
the soil subject to the common rights of fishing and 
of navigation; had full power and authority to dis- 
pose of it.” 


Brown v. Kennedy, 5 H. & Johns (Md.) 195. 
Wilson v. Qualoes, 11 G. & Johns (Md.) 351. 


“The legislature does not hold land under tidal 
waters as proprietas but as sovereign.” 


—Cozxe v. Stay, 144 N. Y., 396. 
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“Ordinarily and in common experience the fore- 
shore is parcel of the adjoining land.” ' 

—Lord Hale, DeJure Maris, Pg. 364. 

—Cited in Introduction to History and Law of the 
Foreshore and Seashore, Pg. 34. 


“The public as tenants of the King’s great Manor 
of the Kingdom, exercise the rights of navigation, 
fishing, and access over the wastes of the foreshore; 
the King as Lord of the great Manor, grants por- 
tions of the waste to individuals, subject always to 
the rights of the public.* * * “The rights of the com- 
moners in the waste of the Manor do lie in grant 
and originate in grant and do require evidence to 
support them.* * *It is shown that in this great Man- 
or of the Kingdom such grants of the waste fore- 
shore have been very common; and that being so, it 
is contended that the evidence should be strained as 
far as possible in favour of the subject against the 
Crown.” 

—Introduction, History and Law of the Fore- 
shore and Seashore. 


“Where the owner of an adjoining manor, whose 
title to the manor from the Crown is not disputed, 
claims a portion of the seashore as forming parcel 
of that manor, the question is really one of boundary 
and not of title; and in such cases it has been decided 
that acts of continuous ownership* * *may be called 
in to explain the grant to prove the portion of the 
seashore claimed to be within the boundaries of the 
manor granted.” 

“In Attorney General against Jones 2 H & C. 347, 
on the trial of an information of intrusion, the 
learned Judge told the jury that the grant of the 
manor did not pass the shore, and left it to the jury 
to say whether they were satisfied by the evidence 
of user that the defendant had acquired a title as 
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against the Crown, but the Court of Exchequer held 
this a mistake, and that the proper question for the 
jury was, whether the evidence of user coupled with 
the grant satisfied the jury that the defendant has 
such title.” 

“In the Duke of Beaufort against Swansea (3 
Exch. 413) it was held that the seashore between 
high and low water mark may be parcel of the ad- 
joining manor; and where, by an ancient grant of 
the Manor, its limits are not defined, modern usage 
is admissable as evidenced to show that the seashore 
is parcel of the manor, the Court, in this case, hold- 
ing that the grant of the Terra or Seignory de Gow- 
er was equivalent to the grant of a manor, and that 
a grant of Terra de Gower cum pertinentiis was 
sufficient to pass the foreshore.” 

—Colson and Forbes, Law of Waters, Fourth Edi- 
tion, Pages 30 to 82. 


“But where the subject possesses lands adjoining 
the sea, the title to which was acquired wnder an 
ancient grant from the Crown which does not by its 
terms, clearly exclude the shore, modern usage is ad- 
missable to interpret the grant and to establish a 
title to the soil between high and low water mark as 
part of that adjoining land.” 

—Gould on Law of Waters, 1883, Page 48, Section 
23. 


“In the rolls of the eyre for the Islands of Guern- 
sey and Jersey in Edward II, A.D. 1309, the Abbott 
of Blackland and the Prior of Erme are summoned 
for claiming wreck in the Island of Erme happening 
there tam interra sua quam in aquis domini Regis in 
costera maris ibidem adjacente. 

“The Abbott claims by ancient tenure under a 
charter of Henry IJ by which he granted to his pred- 
ecessor all the Island with its appurtenances, with 
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all liberties and free customs, and avers that he and 
all his predecessors have taken wreck.* ** The 
form of the writ in this case shows that it was ad- 
mitted that the foreshore of the Island was in the 
Abbott.” 

—History and Law of the Foreshore and Seashore, 
Stuart A. Moore, page 139. 


It is a long cry from “all the Island” in the Eyre 
or Circuit of Guernsey and Jersey in 1309 A.D. to 
the “Whole of North Island” in the Harbor of San 
Diego, California (255 U. S. 472), (Act of Cong. 
July 7th, 1917), and to the “body of lands known 
as Annette Islands” Alaska (248 U. S. 78). The 
English and American Common Law have consist- 
ently held during that entire period of 600 years 
that an Island granted as an Island and not limited 
by the terms of the grant to high water mark, or 
the shore, river or sea, does not stop at high water 
mark but does include its foreshore and submerged 
lands to the channel way at its base. This is true 
in law as it is true in fact. 

“By the act of March 24th, 1809 (5 Webster 473), 
the lands on Great Barne Island in the foreshore 
thereof were described as land between high and low 
water marks on said Island.” 

—Grants of Land under Water, Pg. 16. Published 
by Attorney General Carmody, New York. 


By act of Congress, July 7th, 1917, 40 Stat. 247, 
the purchase of “the whole of North Island” was 
directed to be made. 

The department of Justice objected to paying 
compensation for ‘“‘the land which is below high 
water mark.” 

The Court charged the jury, “the whole of North 
Island includes not only the upland, as it has been 
termed, but tide lands in question. The ownership 
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of the Coronado Beach Company in the whole of 
North Island does not stop at the line of ordinary 
high tide.” The verdict was in accordance with the 
charge. 

On appeal to the United States Supreme Court 
at Washington the Court affirmed the decision of the 
California court and said “We discover no error in 
the proceedings below.” 

—U. S. v. Coronado, 255 U. S. 472. 


In the case of the Alaska Fisheries v. United 
States, 248 U. S. 78, the contention was over the 
meaning of the words “the body of lands known as 
Annette Islands.” 

The fisheries company contended that the Indian 
inhabitants were confined by that description—“the 
body of lands”—to land above high water mark. 

The Indians contended that “the body of lands” 
were not limited to uplands but included the fishing 
places below high water. 

Mr. Justice Van Devanter, who delivered the opin- 
ion for United States Supreme Court, said; “It 
(Congress) did not reserve merely their village* * * 
but the whole of what is known as Annette Islands. 
* * *The geographic name was used, as is sometimes 
done in a sense embracing the intervening and sur- 
rounding waters as well as upland* * *in other 
words as descriptive of the area comprising the Is- 
lands.”’ 


—Alaska Fisheries v. United States, 248 U.S. 78. 


The Indians’ contention was completely sustained. 
This same rule of law governed the Court of Appeals 
of the State of New York in the case of Brink v. 
Rechtmyer, 14 Johnson 255. In this proceeding the 
Court held that Green Flats Island, which was 
granted by the English Crown as an “Island” with- 
out any other description whatever, included the 
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title to the lands below high water mark and af- 
firmed a penalty for “intrusion within the close.” 

This decision was favorably cited by the Court of 
Appeals in the case of Langdon v. Mayor, etc., 93 
WN; Ys 420. 

In the case of William J. Smith special adminis- 
trator of the Estate of John Penn Curry, deceased, 
against the Staten Island Land Co., et. al., the Hon. 
Samuel Greenebaum, Justice of the Supreme Court 
of New York State, held in his findings of fact (6) 
“The Symes land Patent which affects a large quan- 
tity of valuable land at Staten Island both above and 
below high water mark. This decision was sustained 
on appeal by the Appellate Division of the Supreme 
Court of New York, Part One (175 A. D. 588), and 
was affirmed on further appeal by the Court of ap- 
peals at Albany. 

The Crown grant referred to in the Smith v. 
Staten Island land case was for all the vacant and 
unappropriated lands on Staten Island. This same 
grant was involved and a similar judgment likewise 
affirmed in what is known as the Corbin Land Case. 

In the action of the Crown Lands Corp. of Staten 
Island v. The Corbin Land Company above referred 
to we have a distinctive land title case. The issues 
were strictly confined to land titles. The Crown 
Lands Corporation claimed under a title from Lan- 
caster Symes, while the Corbin Land claiming under 
the color of a title which it did not pretend went 
back to a Crown grant, also introduced adverse pos- 
session as a defense. The latter claim was sustained 
as against the Crown Lands Corporation but not as 
against the Symes Foundation, which was not a 
party to the proceedings. The Hon. Charles F. 
Brown, formerly a Justice of the New York State 
Court of Appeals at Albany, as the Referee found: 
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“By letters patent dated the 27th day of Oc- 
tober 1708 under the Great Seal and witnessed 
by Viscount Cornbury, Captain General and 
Governor of the Province of New York, in 
council, Anne, Queen of Great Britain and Ire- 
land, granted, ratified and confirmed unto Lan- 
caster Symes, his heirs and assigns, all the va- 
cant and unappropriated lands and meadows on 
Staten Island in the County of Richmond, Prov- 
ince of New York, now State of New York in- 
cluding marshes, streams and lands under 
water.” 


A tract of land which was a portion of the lands 
in controversy in those proceedings was largely un- 
der the tidal waters of the Hudson River. 

The Referee also found that the “‘said letters pa- 
tent were and are recorded as follows: in the Office 
of the Secretary of the Province of New York in the 
Book of Records of Patents begun in 1695 at folio 
411-413; in the office of the Secretary of State of 
New York in Book number Seven of Patents at page 
371 and in the office of the County Clerk of Rich- 
mond County in Liber 115 of Conveyances at Page 
340.”—Charles F. Brown—Referee. 

The foregoing findings of*the Hon. Referee were 
duly sustained in Special Term of the Supreme 
Court, Second Department, in Brooklyn, and upon 
further appeal were unanimously sustained by the 
Appellate Division of the Supreme Court, Second 
Department, in Brooklyn, and further appeal was 
denied by that Court and by the Court of Appeals 
at Albany on the grounds that full justice had been 
done. 


THE FORESHORE 
AND 
THE DOCTRINE OF USER 


“Where any uncertainty exists as to whether 
Foreshore was included in ancient Grant’ the Eng- 
lish Courts in the Irish Circuit have laid down the 
principles that “continuous acts of ownership by 
grantees, on the shore of the Bay of K were admiss- 
able to show that the Foreshore constituted part of 
the premises granted.” 

“In the matter of the Belfast Dock Act.” 

“Trish Rep. 1 Equity 128.” 


The value and importance to the American Indi- 
ans of the foreshore about Staten Island, Long Is- 
land, Fishers Island, together with innumerable 
other Islands and the Southern shores of New Eng- 
land, cannot be overestimated by the present genera- 
tion with the almost complete supply of its personal 
needs from other sources. 

“The Indian looked to the forest for game and 
pursued the chase; but the winters in colonial times, 
far more severe than at present, ofttimes left him 
shorn of food from the hunt. The sea, however, 
never betrayed him; summer and winter, and year 
succeeding year, it furnished him an unfailing sup- 
ply of fish while the oyster beds in close proximity 
to his settlements on Staten Island were an unceas- 
ing source and furnished an abundant supply of food 
oysters.” 

“See chapter on Fish, Oysters and Crown Grant, 
English Crown Grants. Mershon, Pgs. 90, 136.” 


This was also true of Long Island, with its Oyster 
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Bay, Wading River (or Panquacumsuck which signi- 
fies “where we wade for clams,’”’) Peconic Bay, with 
its extensive supply of oysters; Shinnecock Bay, a 
great store house of both oysters and clams—also 
Mecox Bay of like character, with fish abounding in 
all those waters. 

These Island foreshores with those of Southern 
New England were not only the- Indians’ unfailing 
source of food supply, but they were his mint from 
whence came with great labor the Indians’ supply of 
Wampum, the token of value and the article of cur- 
rency in and among the tribes. This “currency of 
the tribes”, which became exchangeable at fixed 
rates with the “currency of the realm” of England, 
was most largely supplied from these shores. 

The foreshores of Southern New England and 
the vastly more extended foreshores of the Islands 
in the Province of New York not only furnished the 
foods for the body and the currency for the trade 
but a much more sacred need to the natives was met 
from these same sources. 

In the Indian deed to Lion Gardiner, the Lord of 
the Manor of Gardiner’s Island, the Indians re- 
served the right of ‘‘Whales cast up on the shores.” 
This same reservation appears in their deed to the 
Town of East Hampton; also their deeds of lands 
abutting Southampton, both of which are on Long 
Island. This same reservation was made in many 
other Indian deeds, as in the Indian deed to Thomas 
Pell of the Lordship and Manor of Pelham. 

Why all this? The Sachems and their tribes be- 
lieved that the fins and the tails of the whale were 
the most acceptable offering to the great Spirit. 
Whenever a whale was stranded on the shores, their 
first effort was to secure these prizes and then call- 
ing their tribal members together they made this 
their supreme offering to the Great Spirit, the Lord 
over all men and Spirits. 
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The English King, claiming by divine right, re- 
served under severe penalty the whale as the Royal 
Fish. The Indian reserved that same fish for the 
King of Kings and Lord of Lords. 

If the doctrine of discovery, conquest, possession 
and use ever ripens into a title and if the absolute 
needs of humanity, physical, financial and spiritual, 
make effective claims for a right in that which meets 
such needs, surely the Indian not only claimed but 
had a vested right in the foreshore which exceeded 
in proportionate value any other lands held by the 
tribe. 

“Wampum, according to Trumbull, was the name 
of the white beads made from stems of inner whorls 
of the * * * periwinkle shells so common on all the 
south coast of New England * * * the black beads 
made from the dark part of * * * the quahog or 
round clam shells.” 

“The Long Island Indians manufactured the beads 
in large quantities and then were forced to pay them 
away in tribute to the Mohawks and the fiercer 
tribes of the interior.” 

“After the use of Wampum was established in 
colonial life, contracts were made payable at will in 
Wampum, beaver or silver. 

“Three of the dark and six of the white passed 
for one English penny.” 

—wW. B. Weeden—‘Indian Money as a Factor in 
New England Civilization.” 


“The most savory sacrifice made to the Deity was 
the tail or fin of the Whale which they (the Indians) 
roasted. The leviathan from which it was taken 
was at times found cast upon the seashore and then 
a great prolonged powwow or religious festival was 
held.” 

—Judge Henry P. Hedges, History of East Hamp- 
tO se ge Ls. 


THE FORESHORE AND FERRIES 


“In England Ferries are established by Royal 
grant or by prescription, which is by implied grant.” 

“Without such authority no one, though he may 
be the owner of both banks of the river, has a right 
to keep a public ferry; though after twenty years 
uninterrupted use such authority will be presumed 
to have been granted.” 

“The franchise of a ferry will, in preference, be 
granted to the owner of the soil, but may be granted 
to another; and by virtue of the right of eminent 
domain the soil of another may be condemned to the 
use of the ferry, upon the making just compensa- 
tion.” 

“The franchise of a ferry is an incorporeal heredi- 
tament and as such it descends to heirs, is subject to 
dowery and may be leased, sold or assigned.” 

—Bouvier—Dictionary of Law. 


It was a recognized principle of English Common 
Law in Colonial days that the right to charter and 
regulate ferries was exclusively the prerogative of 
the Crown. On July Ist, 1654, an order was made 
by the Crown’s Director General and the Council 
appointed by him relating to ferries connecting 
Manhattan Island with its opposite shores: “No per- 
son shall ferry from one side of the river to the other 
without a license * * * under penalty * * *.” A fine 
was imposed for each of the first and second of- 
fenses, with condemnation of the boat and corporal 
punishment for the third offense. On August 8th, 
1692, the Minutes of the Common Council show that 
“It was ordered that no person besides the ferryman 
shall bring passengers, or corn, or produce to the 
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Manhattan Island from any place between the Red 
Hooke and Wallabout, Brooklyn, under the penalty 
of 21 shillings for every offense.” 

The record is conclusive that the right to estab- 
lish ferries, the fixing of the ferry rates and the pen- 
alties, both monetary and corporeal, for the viola- 
tion thereof to be determined in the Courts of the 
King’s appointment, were strictly Crown preroga- 
tives to be exercised by the Crown or by its official 
representatives or grantees. 


Albany Ferry 

“A ferry had been in existence in Albany since 
the year 1642, which is claimed by some to be the 
oldest ferry in the United States. The ferry land- 
ing on the Albany side was a little north of Beaver 
Kill * * * now Arch street. The Greenbush landing 
was directly opposite.” 

—Landmarks of City of Albany, page 292, Parker. 


The City of Albany, when chartered, and the 
English Crown both disregarded any so-called rights 
of adverse possession on the part of the former 
operators of the Albany ferry. The Crown granted 
to the City the exclusive right of ferriage. There- 
after, “articles of agreement were entered into on 
November 15th, 1768, between the City Corporate 
and Stephen Van Rensselaer under which the latter 
agreed that within three months of the granting to 
him by the Crown of letters patent, giving him the 
exclusive ferry privileges over the Hudson between 
Bears Island and Cohoes, he would grant to the City 
the exclusive ferry privilege “from the mouth of a 
certain creek, known as De Vysele Kill, south of the 
City limits.” 


Kingston Ferry 


A Royal Grant was made by George IJ, King of 
England, to Abraham Kip, of Dutchess County, and 
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Moses Cantyne, of Kingston, Ulster County, through 
George Clinton, Captain General and Governor in 
Chief. This grant set forth that the Crown had 
“given, granted, ratified and confirmed * * * unto 
the said Abraham Kip and Moses Cantyne, their 
heirs and assigns forever, the full, free, sole and 
whole power, liberty, authority, privilege and right 
of setting up, establishing, keeping, using and en- 
joying a public ferry, exclusive of all others to keep 
any ferry within two miles above and below the said 
several landings, giving and granting exclusive of 
all others unto the said Abraham Kip and Moses 
Cantyne, their heirs and assigns, Royal license and 
authority to transport passengers, travellers, and 
their horses, cattle and goods to and from said land- 
ings before mentioned. * * * forever.” 

While Kip owned a small piece of land on the 
eastern shore and Cantyne owned a small piece at 
the place of the landing on the opposite shore, such 
land holdings were of immeasureably minor pro- 
portions to the exclusive ferry rights granted to 
them, covering two miles north and two miles south 
of each landing, or a total of eight miles of shore- 
front on the Hudson River, which is a tidal stream. 

This grant was made in utter disregard of all 
other shorefront proprietors within the limits arbi- 
trarily set by the Crown. 

The above grant is recorded in Book of Patents, 
Volume XII, page 428, in the Secretary of State’s 
Office, Albany, New York. 


Newburgh Ferry 


The ferry at Newburgh, New York, was estab- 
lished upon a Crown Patent granted to Alexander 
Colden by George JJ, King of England, through 
George Clarke, Lieutenant Governor, on June 25th, 
1743. This Patent is recorded in the Book of Patents, 
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Volume XII, page 221, in the Secretary of State’s 
Office at Albany, New York. 

The Patent covers foreshore and lands under wa- 
ter in the Hudson River extending out into the River 
100 feet from high water mark and also extending 
along the shore for a distance of 290 chains on both 
the east and west shores of the River. The grant 
gave exclusive franchise forever. 

This grant was made by the Crown in utter dis- 
regard of the proprietorship of the upland owners, 
whose lands extended down to high water mark of 
the tidal waters of the Hudson River on both the 
eastern and western shores of that stream. 


Manhattan Ferries to Long Island and Staten Island 


The City of New York, under charter powers 
granted to it by the Crown, leased its docks and slips 
to Lancaster Symes and two minor associates, for 
a period of twelve years from November Ist, 1703, 
as appears in the record of the Minutes of the Com- 
mon Council, City of New York, Volume II, page 
250, which lease included the ferry terminals on 
Manhattan Island. 

On October 27th, 1708, the Crown granted the 
remainder of the Crown Estate on Staten Island to 
Lancaster Symes, as appears in Book of Patents, 
Volume VII, page 411, at Albany, New York. This 
grant included all the remaining Crown Lands in 
Richmond County, as appears in deed by Lancaster 
Symes and Catharine, his wife, to John Morgan, 
dated March 8, 1712, and duly verified by them be- 
fore the presiding Judge of the Colonial Court of the 
Province of New York and recorded in Book of 
Deeds, Volume B, page 587, in the Richmond Coun- 
ty Clerk’s Office, New York. 

On April 2nd, 1713, the Crown made a grant of 
a ferry franchise to John Belue and John Dove, 
granting to them the right to establish a ferry from 
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Staten Island to New York, and from Staten Island 
to Long Island, and to operate the same for twenty 
years. This grant is recorded in Book of Patents, 
Volume VIII, page 21, in the Secretary of State’s Of- 
fice at Albany, New York. 

On the same day, Lancaster Symes made a 20- 
year lease of a ferry landing on Staten Island to 
John Dove and John Belue. This ferry terminal 
was located on the shore of Sand Bay, on Staten Is- 
land. 

On March 21st, 1717, Lancaster Symes became the 
bondsman or surety to the City of New York for 
James Harding, the lessee of the ferry between New 
York City and Brooklyn, as appears in the Minutes 
of the Common Council of the City of New York, 
under the above date, Volume III, page 167. 

The Belue and Dove Ferry charter from the 
Crown contained no grant of lands. The Crown had 
granted to the City of New York all of the fore- 
shore, or lands between high and low water mark, 
on Manhattan Island and on the Brooklyn shore- 
front, so the Crown had no such lands on either 
Island to grant. Lancaster Symes held all of the 
New York City Docks at that time, under his lease. 
The Crown had, as stated, granted to Lancaster 
Symes all of its remaining estate in Richmond 
County, so the Crown had no such lands on that 
Island to grant. Therefore this ferry was depend- 
ent upon Symes’ leased docks for its landing on Man- 
hattan Island and Brooklyn and relied upon its fore- 
shore lease from Symes for its Staten Island termi- 
nal. 

It also appears from the records that the New 
York to Brooklyn ferry became involved in some 
financial difficulties in 1717, at which time James 
Harding took charge of that ferry and Lancaster 
Symes came to his and the City’s support as Hard- 
ing’s bondsman. According to the records, this 
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bond was executed by “Captain Lancaster Symes, 
Captain William Walton and Mr. Anthony Duane, 
merchants, three substantial citizens of this corpo- 
ration and of undoubted worth and reputation.” 
(See Minutes of City Council.) 

—History of King’s County, New York, Volume 
I, pages 425 and 426.—Henry R. Stiles. 


THE FORESHORE—JUDICIALLY DISCUSSED 


Langdon v. Mayor, Etc., City of N. Y., 
93 New York, 129. 


This was an action to recover damages for inter- 
ference with wharf and wharfage rights on the 
Hudson River in New York City. We review in the 
light of history certain Judicial opinions expressed 
in those proceedings. 


Justice Earle in his opinion says (Page 134): 


“Under the Dongan Charter in 1686 the Crown 
of England granted to the City of New York all the 
land between high and low water mark around the 
Island of Manhattan.” 

The grant does not say “around” but “on” the Is- 
land of Manhattan. Whether the tideway or fore- 
shore was an integral part of the island was not the 
issue involved in the appeal before Justice Earle, 
but in his opinion he incidentally expressed himself 
as above. Judge Earle’s opinion has been since 
quoted as sustaining that contention. 

The Hon. Rich O’Gorman, Corporation Counsel 
for the City of New York, said on Aug. 1st, 1870, in 
his report to Hon. Richard B. Connolly, Comptroller: 
“Under the 38rd section of the Dongan Charter of 
22nd of April, 1686, * * * all the waste, vacant, un- 
patented and unappropriated land within the city 
of New York and on Manhattan Island extending 
to low water mark,” etc. 

The Hon. William C. Whitney, Corporation Coun- 
sel for the City of New York, said on November 
10th, 1880, in his official opinion to the City: “The 
Dongan Charter * * * gave and granted unto the 
Mayor, Aldermen, and Commonalty of the City of 
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New York all the waste, vacant, unpatented and un- 
appropriated lands lying and being within the said 
City of New York and of Manhattan Island afore- 
said extending and reaching to the low water mark.” 

In considering the issue as to whether the fore- 
shore of an Island is on or off of that physical struc- 
ture, we simply balance Justice Earle’s obiter dicta 
“around the Island” with the official opinions of two 
Corporation Counsels of New York City when they 
certify that the foreshore is ‘“within’-“on”-“of” and 
belonging to the Island as set forth in the two Royal 
grants or Charters to the City and as is the physical 
fact. 

Justice Earle also said: (page 185) “Under these 
charters the City at an early date made many grants, 
to private persons, of lands under water with the 
right to make wharves and take the wharfage ac- 
cruing therefrom and such grants extended out into 
the rivers to unequal distances within the limits of 
ownership by the city.” 

He then cites the act of the Legislature of New 
York, passed April 2nd, 1806 (Page 138), in which 
among other provisions it was provided: 


“It shall be lawful for the said Mayor, Alder- 
men and Commonalty to grant the right of mak- 
ing such piers and bridges and the right of re- 
ceiving the profits thereof to any person or per- 
sons in fee or otherwise upon such terms as they 
shall think proper.” 

Then (on Page 143) the Hon. Justice adds: “The 
City took the fee to the lands under water granted 
to it by the Dongan and Montgomerie Charters, and 
the right to build wharves and docks thereon and 
to take and have the wharfage accruing therefrom. 
It could grant the lands to individuals with all the 
rights and privileges which it possessed; and it did, 
in fact, prior to 1798 make many such grants.” 

The Dongan Charter (1686 A.D.) and the Mont- 
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gomerie Charter (1730 A.D.) were Royal or Crown 
Grants. If those grants which were issued by the 
Crown carried sufficient power to the City of New 
York to regrant, under democratic institutions, the 
foreshore to individuals, with all the rights thereto 
possessed by the City and “upon such terms as they 
shall think proper”, then most assuredly the Crown 
itself had the same right under Imperialistic condi- 
tions. “The stream does not arise above its source.” 

Justice Earle refers to the Sovereign’s power 
(page 144): 

“A grant of land by the Sovereign, bownded by 
tide water, limits the land conveyed to high water 
mark and gives the grantee no private or exclusive 
rights whatever below that” (Gould v. Hudson R. 
R.,6 N. Y. 522). In such case the grant is exclusively 
a conveyance of dry land, and is to be construed 
without reference to the water, just as if it were 
bounded on all sides by dry land.” * * * “But when 
the Sovereign grants land under water, which can- 
not, in its natural state, be subjected to any of the 
uses to which dry land may be devoted, then a dif- 
ferent rule of construction must be applied to the 
grant so as to make it effectual for some purpose. 
* * * “Such a grant may be made to give an exclusive 
right of fishery, or of navigation, or to enable the 
grantee to fill up the land for wharves and docks or 
other buildings. The purpose may be plainiy ex- 
pressed in the grant; if it be not, then the intent of 
the parties must be ascertained from the nature and 
situation of the land granted and all the circum- 
stances surrounding the grant which may properly 
be considered for the purpose of ascertaining such 
intent.” 

Justice Earle then adds (on page 145) : 

“We think it equally clear that whatever title 


and property rights the City: thus obtained it 
could transfer and convey to individuals.” 
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Justice Earle refers to Construction of Grants, 
(page 145) 

“The learned counsel for the appellants, for the 
construction of the grant by the City to Astor, in- 
vokes the rule generally applicable to the construc- 
tion of public grants, that such grants are to be con- 
strued most favorably to the public and most strong- 
ly against the grantee,” etc. “That rule of construc- 
tion has been applied to gratuitous grants made by 
the Sovereign of property, franchises and privileges 
upon the solicitation of the grantees.” * * * “But 
so far as I have discovered, this rule has never been 
applied, certainly not in its full extent, to grants 
made for the benefit of the Sovereign, upon adequate 
valuable consideration paid to the Sovereign for the 
thing granted. In 2 Blackstone’s Commentaries, 347, 
it is said, ‘A grant made by the King, at the swit of 
the grantee, shall be taken most beneficially for the 
King and against the party; whereas the grant of a 
subject is construed most strongly against the 
grantor.’ ” 

“Wherefore it is usual to insert in the King’s 
grants, that they are made, not at the suit of the 
grantee but ex speciali gratia, certia scientia, et 
mero motu regis; and then they have a more liberal 
construction.” 

For such a type of grant, see the Crown grant to 
Lancaster Symes for “all the waste, vacant and un- 
appropriated land on Staten Island,” dated Oct. 
27th, 1708, viz: “Know yee that of our especial 
grace, certain knowledge and meer motion, we have 
given, granted, ratified and confirmed,” etc. 

Justice Earle then quotes with approval the Hon. 
Justice Wilde in the Charles River Bridge v. War- 
ren Bridge, (7 Pick, 344-462), “When the King’s 
grants are upon a valuable consideration, they shall 
be construed favorably to the patentee for the honor 
of the King.” —(Boc. Abr. Pre. rog. F. 2.) 
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The Justice cites Washburn on Real Property, 3rd 
Ed., 172: “This strictness of construction in favor 
of the Sovereign and against the subject applies only . 
in cases where there is a real uncertainty or am- 
biguity in the terms of the grant. Nor, as it seems, 
is the rule applicable where the grant is for a valu- 
able consideration. In such case the rule of con- 
struction between the government and the subject 
is the same as between private grantors and 
grantees.” 

On page 155, the Hon. Justice enters into the dis- 
cussion of the old English law as related to naviga- 
ble waters from which we quote as follows: 

“From the earliest times in England the law has 
vested the title to and the control over the navigable 
waters therein in the Crown and Parliament. A 
distinction was taken between the mere ownership 
of the soil under water and the control over it for 
public purposes. The ownership of the soil analo- 
gous to the ownership of dry land was regarded as 
jus privatum and was vested in the Crown. But the 
right to use and control both the land and the water 
was deemed a jus publicum and was vested in 
Parliament. The Crown could convey the soil un- 
der water so as to give private rights therein but the 
dominion and control over the waters, in the interest 
of commerce and navigation, for the benefit of all 
the subjects of the Kingdom, could be exercised only 
by Parliament.” (Commonwealth v. Alger, 7 Cush. 
BS -PeopavidNe y ashe COn65'N yids) 


That is: (a) The ownership of “the soil un- 
der water was vested in the Crown.” 

(b) The “dominion and control over the wa- 
ters’ was in Parliament for the benefit of the 
public. 


Without entering into any discussion as_ to 
whether the above opinion in all respects states the 
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history of the land titles in England “from the earl- 
iest times” and with historical correctness, we here 
suggest that the Hon. Justice reminds us that such 
were the conditions “in England.” The Parliament 
was English! It had no jurisdiction in the Colonies. 
It is very pertinent to ask, what about the Province 
of New York, which was under a Governor General 
appointed by the Crown and beyond the jurisdiction 
of Parliament; and where there were no common 
law precedents coming down from “the earliest 
times” excepting as attached to the Imperialism of 
Crown discovery and conquest? Would not the fol- 
lowing formula be about correct: Crown + Parlia- 
ment —- Parliament = Crown? 

The Hon. Justice further states (on page 155): 

“In this country the State has succeeded to all 
the rights of both Crown and Parliament in the 
navigable waters and the soil under them and here 
the jus privatum and the jus publicum are both 
vested in the State.” 

Undoubtedly the State of New York holds the ab- 
solute title in its Legislature and for the benefit of 
the people represented by that body. As the Parlia- 
ment, however, ‘‘was a foreign body which had never 
had jurisdiction over them” (the Colonies—Con- 
stitutional History of the State of New York— 
Dougherty—pg. 42), and “was a jurisdiction for- 
eign to our constitution” (Declaration of Independ- 
ence) how could the State of New York by any 
known or discoverable rule of descent inherit the 
jus publicum in the American Colonies from the 
Parliament in England “which had no jurisdiction 
beyond the seas”? (Const. Hist. St. N. Y., Dougher- 
ty, pg. 42.) 

If “the State (of New York) has succeeded to all 
the rights” and the jus privatum and the jus pub- 
licum are both vested in the State, whom did it suc- 
ceed? It is admitted that the State succeeded the 
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Crown. The Hon. Justice states that it also suc- 
ceeded the Parliament, which had no rights of juris- 
diction, and yet the State possesses the jus publicum 
today. Hither the Indian tribes are the lost factor in 
the equation or the Crown held all. 

We may by discoveries correct but we cannot re- 
verse history as we confront the unimpeachable rec- 
ords of the State. 

The Hon. Justice then cites (pg. 156) with ap- 
proval the opinion of the Hon. Chief Justice of New 
Jersey (in the case of Stevens v. Paterson and New- 
ark R. R. Co. (8 Am. Rep. 269) as follows: 


“The principle seems universally conceded 
that, unless in certain particulars protected by 
the Federal Constitution, the public right in 
navigable rivers can, to any extent be modified 
or absolutely destroyed by statute.” 


Therefore we have the highest and the very dis- 
tinguished Courts in the states of New York and 
New Jersey in perfect agreement that the Legisla- 
ture has the power, today, to destroy all public 
rights in the navigable waters, excepting where in 
certain particulars they may be “protected by the 
Federal Constitution.” That certainly is a drastic 
power! But “the Federal Government only possesses 
powers which were surrendered to it by the states,” 
So we are back to the original legal proposition that 
the State when incorporated possessed these powers 
by succession. From whom? 

Justice Earle shows us in his decision (page 156) 
the absolute power of the State: 


“The legislature of this State, except as re- 
strained by constitutional inhibitions, could au- 
thorize a boom to be placed for private use 
across the Hudson River, or grant its exclusive 
use to individuals, and it could grant in fee any 
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of the inland navigable lakes wholly within this 
State and its grants thus made would be irre- 
vocable.” 

“These powers result from its sovereignty 
and the absolute control which in consequence 
thereof it has over the public domain within 
its limits.” 

“Tt holds all the public domain as absolute 
owner and is in no sense a trustee thereof, ex- 
cept as it is organized and possesses all its 
property, functions and powers for the benefit 
of the people.” 


Further in the same opinion we find: 

“It is a part of the sovereign right of the 
State to regulate the construction of highways, 
bridges, and railroads, for the promotion of 
travel and commerce, and yet the legislature 
can, except as prohibited by constitutions, pass 
an irrepealable act granting the exclusive right 
to bridge a navigable stream or to maintain a 
ferry over navigable waters, or to build and 
maintain a turnpike or railroad upon a certain 
route.” 


Whence came these powers to the State? Were hu- 
man rights born at or after the Revolutionary War, 
and were the powers of Government in vacuo or 
nebulae prior thereto? These powers rested some- 
where! If they are as stated by Justice Earle (and 
they certainly are), “a part of the sovereign rights 
of the State’, then they were lodged in the sover- 
eignty of Britain over the Colonies in America 
minus “the English Parliament, which had no juris- 
diction beyond the seas” (Dougherty) and “was a 
jurisdiction foreign to our constitution.” (Declara- 
tion of Independence.) 

The Hon. William B. Hornblower fully understood 
this as appears from his address before the Ameri- 
can Bar Association (14 Report, 264) when he said, 
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“The powers possessed by the Government of the 
United States to grant lands, resided while we were 
Colonies in the Crown oR its grantees. The validity 
of the title given by either has never been questioned 
in our Courts.” Mr. Hornblower does not say in the 
Crown and Parliament, but he does say “in the 
Crown or its grantees.” 

Without Parliament the King ruled, and, by all 
the authorities as an historic fact he ruled the Prov- 
ince of New York without a Parliament. 


That rule was established: 


First—Upon one of two principles, 
(a) The principle of Divine Right, 
OR 
(b) As the representative of the people. 
There can be no dodging this issue! 


Second—As to the Province of New York the 
Crown ruled either, 

(a) By right of discovery—This the Crown 
claimed under but was met by a counterclaim, 
(1) of discovery by the Dutch; (2) their pur- 
chase of the lands from the Indians; (3) their 
actual prior possession of the province; (4) 
their fortifying themselves in their possessions 
as against the world. 

OR 

(b) The right of conquest:—(a) The Eng- 
lish war with Holland, and the taking of New 
Netherlands from the Dutch by force of arms; 
(b) the treaty of Westminster ceding New 
Netherlands to the English Crown as a war 
capitulation; (8) the second grant by the King 
of England to the Duke of York covering the 
territory formerly granted, but not confirming 
the first grant. 


These events are conclusive proof of the well 
known historic fact that New. York was held as a 


THE FORESHORE—JUDICIALLY DISCUSSED 165 


conquered province. It was never released there- 
from by any Charter Grant before the Revolution- 
ary War. 

The Hon. Justice Earle in concluding his very 
able “opinion of great length,” adds in his conclud- 
ing paragraph, “the subject has not been ex- 
hausted.” It is in the light of this observation that 
we justify our voluntary discussion of this judicial 
deliverance by the honored and able jurist of the 
highest Court of the State of New York. 


GREEN FLATS ISLAND FORESHORE 


On January 5th, 1768, the English Crown made 
a grant to Hugh Patrick of “all those eight certain 
Islands and two Flats of land lying and being in 
Hudson River * * * and * * * one other Island di- 
rectly opposite the mouth of the said Saugerties 
Creek commonly called and known by the name of 
the Green Flats containing forty acres.” 

This Royal Patent covers and includes nine isl- 
ands and two flats. Eight of the Islands were in 
close proximity to each other and to the two flats. 
The “other Island, commonly called Green Flats,” 
has been judicially located, as described in the 
patent, to be directly opposite the mouth of the said 
“Saugerties Creek.” 

The Crown granted both Islands and Flats. It dis- 
criminated between the two types of physical forma- 
tions, specifying eight Islands and two Flats by 
count. It then granted ‘‘one other Island” and said 
that it was commonly called Green Flats. This clear- 
ly shows that the attention of the Crown had been 
called to the misnomer and that both the grantor 
and grantee after appraising and identifying eight 
Islands and two Flats, agreed that the other forma- 
tion which was called Green Flats was in fact an 
Island. So the Colonial record stands—an Island 
called Flats—therefore Green Flats Island. Later, 
in 1817, there arose litigation over this Island. 
(Brink v. Richtmeyer, 14 Johnson’s Reports 255). 
The plaintiffs were the lessees of the original 
grantee and brought “an action of trespass, which 
was tried at the Ulster circuit for breaking and en- 
tering the close of the plaintiffs.” 

The plaintiffs introduced in evidence the Crown 
grant of “the Island commonly called Green Flats.” 
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The defendants sought to establish the theory that 
the lands involved were not at the time of the tres- 
pass an Island but only Flats. The counsel for the 
defendants, however, admitted of record as appears 
in the report “here is a Flat always covered with 
water except at one small part which is dry at high 
water.” He also said, “By the words of the patent 
nothing could pass under it but an Island. * * * No 
part of it can be within the patent except the spot 
uncovered by water.” j 

This raised the issue as to whether the Island as 
an Island stopped at or was limited by high water 
mark. It was conceded that the trespass consisted 
in “drawing nets from the channel of the river.” 


“The trespasses alleged in the declaration 
were proved and a verdict was found for the 
Plaintiffs for 200 dollars damages subject to 
the opinion of the Court, on a case containing 
the facts above stated.” 


The Hon. Chief Justice Thompson delivered the 
opinion of the Court in which he said, “This is an 
action of trespass for breaking and entering the 
Plaintiffs’ close called the Green Flats and fishing 
thereon.” “If the injury complained of in this case 
was the taking of fish in the waters covering this 
Flat or Island I should very strongly incline to 
think the action was not sustainable. 

“The locus in quo is claimed as an Island which is 
described in the Patent as follows: 


“One other Island, directly opposite the 
mouth of the said Saugerties Creek commonly 
called and known by the name of Green Flats 
containing forty acres.” 


“It may be considered as sufficiently descriptive, 
and as coming within the patent. There can be no 
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doubt but this was the land intended to be granted. 
There are no words in the patent showing an inten- 
tion to grant a fishery. It would therefore seem to 
be a reasonable interpretation of this grant, to con- 
sider it an ordinary grant of land for agricultural 
or other purposes to which land is usually applied; 
subject, however, to be used as a common highway 
and public fishery, until otherwise appropriated by 
the private owner.” 

* * * “Although the want of the convenience of 
drawing nets upon this Flat may virtually exclude 
others from the fishery, yet this will not give a right 
to use the Flat or Island adjoining the fishery, any 
more than it would the shore when the convenience 
of fishermen might require it.” 

“We are not to construe this as a lease of the fish- 
ery but only of a certain part of the Island or Flat 
for the convenience of drawing nets and thus far it 
was within the right and power of Cockburn to 
grant.” 

“The right being established in the Plaintiffs and 
those under whom they claim to the Flat or Island 
the trespass and measure of damages are not con- 
troverted. 

“The plaintiff must therefore have judgment upon 
the verdict as found by the jury.” 


CITY ISLAND 
OR 
GREATER MINIFORD ISLAND FORESHORE 


In Colonial days City Island was principally 
known as Greater Miniford Island (or “ye Great 
Island”) ; just as Hart Island, its twin sister, was 
then known as the Lesser Miniford Island. Both to- 
gether when spoken of were called the Miniford 
Islands. 

These two Islands constituted a part of Pelham 
Manor, the boundary of which extended outside of 
City Island. The Manor included the two Mini- 
fords together with other Islands, the bays extend- 
ing to the shores on the main land and a tract of 
hinterland continuing 8 miles into the interior. 

This solid “tract” composed “the Lordship and 
Manor of Pelham’, and was created by Royal Grant. 
City (or Greater Miniford) Island was alienated 
from the Manor of Pelham by a deed from Thomas 
Pell, Jr., to Amos Dodge, dated February 10th, 1749 
A.D. (Recorded in Liber G. of Deeds, page 582, in 
Westchester County Clerk’s Office). The Island was 
therein described as “all that certain Island situate, 
lying and being in the Manor of Pelham aforesaid, 
which said Island is commonly called, known and 
distinguished by the name or term Miniford Island.” 

The Proprietorship of this Island thereafter de- 
scended by various deeds of conveyance, containing 
no descriptions by metes or bounds; but, following 
the old and well established English form it was 
simply described in deed after deed as an ‘Island.” 

This customery legal form was also inserted in 
the deed of this Island to Benjamin Palmer, dated 
June 18th, 1761 A.D. (Recorded in Liber G. of Deeds, 
page 515, in Westchester County Clerk’s Office). 
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There was therefore vested in Benjamin Palmer 
the title to “all that certain Island” which gave him 
as against the Pell Estate and all the rest of the 
world the proprietorship of City Island from the 
channelways at its base to and including its fore- 
shores and uplands. Such undoubtedly was the legal 
effect of that deed. The original Grant creating 
“the Township and Manor of Pelham”’, of which City 
Island formed a part, was made by Governor Rich- 
ard Nicoll to “Thomas Pell of Onckway, alias Fair- 
field, Connecticut.” It was dated October 6th, 1666 
A.D. This Grant is recorded in Vol. 1, Book of Pat- 
ents, Page 74, in the Office of the Secretary of State 
at Albany, New York. 

On October 25th, 1687, Governor Thomas Dongan 
issued a confirmatory Grant to John Pell, the 
nephew of the original grantee, who had inherited 
the estate. This grant confirmed John Pell in the 
Lordship and Manor of Pelham and in the title to 
the entire manorial estate, consisting of the land on 
“the main”, “the Islands’, “the Soyles’, with the 
“right of Wrecks” in Long Island Sound in front of 
the mainland so granted. 

This Pell Estate thereby constituted what was 
described by Grant as “a tract of land and prem- 
ises’, and which “shall be forever hereafter held, 
deemed, reputed, taken and be, an enfranchised 
township, Manor and place of itself.” 

These two grants as stated covered and included 
the “Islands”, “Soyles” and “Wrecks of the seas”, 
which taken singly under a manorial grant would, 
according to English common law, carry the sub- 
merged lands; and combined together as granted to 
the Pells establish that right with absolute certainty. 

Upon acquiring this Island, Benjamin Palmer to- 
gether with sundry associates desired to develop it 
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as a rival to Manhattan Island. They therefore re- 
named it, substituting the name City for Miniford. 
The Island was then plotted and “boomed” as a 
town and city lot proposition. 

To further their ambitious plans along the lines 
of their presumptive vision, they required docks. 
The Island was Palmer’s but it was surrounded by 
tidal waters devoted to the public right of commerce 
and fishing. A Royal Grant was necessary for the 
construction of docks in tidal waters regardless of 
the proprietorship of the lands thereunder. 

Palmer with his associates made five successive 
applications to the Crown for the right to construct 
docks on City Island. 

The soil under the water which washed the shores 
of City Island and the main land belonged to Palmer 
and Pell respectively, depending only as to where the 
line of demarcation between them might exist. 

The Crown had no lands whatever which it could 
retain or grant, between the channelway in Long Is- 
land Sound outside of City Island and thence to high 
water mark on the main land. The Crown had been 
closed out of islands and submerged lands in its 
grant to Pell. 

It would appear that Benjamin Palmer did not 
fully understand the exact extent of his property 
rights in the island which he had purchased. He ap- 
pears to have been confused by his contact with the 
right of the public to navigate the tidal waters— 
just as the average citizen land-owner whose lands 
are bounded by a public highway does not usually 
understand that he is the owner of the fee to the 
middle of the road despite the public’s right to travel 
thereon. This ignorance, did not, however, work 
any forfeiture of his property rights. 

The title which he received by deed had come to 
him through a series of mesne conveyances. He was 
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95 years removed from the original grant to Thomas 
Pell and 74 years removed from the confirmatory 
grant to John Pell—on which two grants he in fact 
and law rested for his rights of proprietorship in the 
Island. 

When he desired to construct docks he was con- 
fronted with this common law requirement, that a 
Royal grant was necessary. To construct a dock in 
navigable waters without a crown grant was to 
establish a purpresture which involved a violation 
of the public’s right of navigation and liability for 
possible damage to vessels. Such obstruction might 
be destroyed by the Crown with punishment to the 
intruder regardless of whether he was the owner 
of the soil or not. 

Palmer therefore made his applications to the 
Crown and whether being illy advised, careless, or 
ignorant of his legal rights he mistakenly applied 
for “the soil under the water from common high 
water mark.” 

“Ignorance of one’s right does not prejudice the 
right,” Legal Maxim. 

The grant was finally made to Palmer on the 27th 
day of May, 1763—as appears of record in the office 
of the Secretary of State at Albany in Book of Pat- 
ents 18, page 505. The Crown had however dis- 
covered Palmer’s inaccurate recitation and error in 
bounding the Island. These foreshores and soils 
constitute an integral part of the Island’s physical 
structure as recognized by Roman as well as Eng- 
lish law from time immemorial. Therefore the 
Crown in its grant to Palmer, set forth that it did 
so grant “Not-with-standing” “Misreciting”, “Mis- 
bounding” or “other Imperfection” or “Ommission” 
contained in the Palmer applications. 

The Crown knew, just as any modern counsel who 
is steeped in the knowledge of English Common Law 
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of the Colonial period knows, that an Island not only 
as a physical fact but as a legal proposition, did not 
and never has halted at high water mark. To assert 
that an Island is an Island but one hour each day 
at high tide and is then an inland tract for twenty- 
three hours out of twenty-four, may furnish 
grounds for a quibble between occasional novitiates 
at the bar, but it certainly does flout English com- 
mon sense which is the real basis of English Com- 
mon Law. It ignores the uniform practice and judg- 
ment of the centuries. 

Why did not the Crown return Palmer’s applica- 
tion for correction of his ‘“misreciting,” “misbound- 
ing” or “other imperfection” or “ommission” to 
which his attention was called by the Crown in such 
an exceptional, unusual and extraordinary manner? 

The answer is simple, clear and should be con- 
clusive. 

Palmer, both in fact and law, owned the soil under 
water required for the dock purposes. 

The Crown alone held the power to grant the right 
to construct docks in the navigable waters flowing 
over Palmer’s land. 

Each wanted the docks constructed. The form in 
which Palmer had drawn his application made the 
forefeiture of his lands to the Crown the penalty in 
the event of his, Palmer’s, failure to perform accord- 
ing to the terms of the grant. That in itself consti- 
tuted a valuable assurance and security to the 
Crown that if the grant was made the docks would 
be built. 

As, however, it was apparent that Palmer had 
made his application under a misapprehension of his 
legal rights to the soil, the Crown’s notice to him was 
sufficient to place him upon his guard. If therefore 
he proceeded by accepting the grant under its de- 
scriptions he was bound thereby. The Crown was 


174 THE POWER OF THE CROWN 


then in a position where it would see the docks con- 
structed or could, if it so desired, become the owner 
of the foreshore of the Island, and be in a position 
to make grants to others who would make the de- 
sired dock improvements. 

It was a favorable contract for the Crown and one 
much desired by Palmer. Both parties agreed and 
the transaction was concluded. 

Palmer did not perform and the Crown did not 
demand a forfeiture but allowed the situation to re- 
main in abeyance. 

The change of Sovereignty came in 1776 and the 
State of New York stepped into the shoes of the 
Crown. It foreclosed. The Palmer title rights were 
forfeited. Under the State’s forclosure the title to 
these under water lands was alienated from the 
Palmer title. 

Following the foreclosure, De Lancey came into 
the proprietorship and found Piepgras in possession 
of a portion of this foreshore. The latter claimed 
under color of title, which in the case of De Lancey 
v. Piepgras (188 N. Y. 26) was found to be unten- 
able. As the trial was closing and Piepgras realized 
his apparent defeat he introduced into the evidence 
“a Pell Patent” to show that neither De Lancey nor 
himself, Piepgras, had any right or title in the Is- 
land but that it belonged to Pell or his heirs or as- 
signs. 

His theory was that if he could show that neither 
he nor De Lancey had a title to the Island then at 
least De Lancey had no right or power to put him 
off and he might remain as a trespasser—until such 
time as his adverse possession “might ripen into a 
title.” 

The Court held that the foreclosure by the State of 
New York, was regular and that the State grant 
under which De Lancey claimed gave the latter a 
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good title; which is consistent with the record and 
was sustained on appeal. 

The Pell grant which was introduced was “an 
orphan in Court.” It had no friend or counsel to 
safeguard its interests. In fact, it had no proper 
place whatever in the proceedings, as there was no 
issue between the Pell Estate and Palmer, nor did 
either De Lancey or Piepgras claim under it or in 
any way challenge it. As suggested by the trial 
judge, it was introduced at the last moment in a 
desperate effort to stem a tide of defeat and had no 
relation whatever to the points on which the case 
was clearly decided. 

A rather extraordinary development here took 
place. The Hon. Justice Maynard, of the Court of 
Appeals, in rendering the opinion at the time of the 
final determination of the rights of De Lancey v. 
Piepgras, departed in a large measure therefrom to 
discuss the Pell Grant which was introduced in the 
record of the case. 

The Pell Grant so introduced was not the original 
Grant of October 6th, 1666 A. D., granting the lands, 
Islands and soil in the Lordship and Manor of Pel- 
ham. It was only the confirmatory Grant of October 
25th, 1687. 

The latter grant called attention to the prior grant 
and in its confirmation thereof put all parties on 
notice of its existence. Had counsel in the case in- 
troduced in evidence the original grant covering as 
it does all lands and soil emerged and submerged 
within the area granted, and had counsel called the 
Court’s attention to the ‘Misrecitation” and “Mis- 
bounding” or “‘other Imperfection” or “Ommission” 
in the Palmer application for the “soil under the 
water around the Island” we opine that the opinion 
referred to would never have been written. 

The opinion was written with notice that the 
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original grant, outstanding as a governing instru- 
ment, was not in evidence and consequently not be- 
fore the Court. Furthermore, no one interested in 
either grant was at hand in Court to supply those 
grants with the defenses to which they were en- 
titled. Certainly the two grants did not have a fair 
day in Court, in fact they had no day in Court and 
neither the grantor’s or the grantee’s rights can be 
affected by a Court deliverance based upon an in- 
strument of State record that is not even before the 
Court. 

We think we are fully justified in most respect- 
fully quoting the following from a recognized au- 
thority on the History of Law. 


“It frequently happens that in assigning its 
opinion upon a question before it, the Court dis- 
cusses collateral questions and expresses a de- 
cided opinion upon them. Such opinions are 
frequently given without much reflection or 
without previous argument at bar.’—(Bou- 
vier.) 


HART ISLAND 
or 
LESSER MINIFORD ISLAND FORESHORE 


In the matter of City Island or Greater Miniford 
Island we have a real estate promoter or operator’s 
petition cited as indicating that an Island halts at 
high water mark notwithstanding that in the 
Crown’s response thereto it calls his attention to 
any “misreciting” and ‘“misbounding.” In the rec- 
ords of its twin sister, Hart Island or Lesser Mini- 
ford Island, it is clearly disclosed that an Island ex- 
tends below high water mark. 

In the Deed of Nicholas Haight and Wife convey- 
ing Hart Island (The Lesser Miniford Island) to 
John Hunter, on November 7th, 1775, Liber U, page 
106, Book of Deeds in the County Clerk’s Office of 
Westchester County, we find the following descrip- 
tion: 


“Whereas Oliver De Lancey, formerly of the 
City of New York, was seized in his demise as 
of fee of and in all that certain Island, situate 
and being in Long Island Sound, within the for- 
mer Manor and Town of Pelham, in the County 
of Westchester and present State of New York 
commonly called and known by the name of 
Spectacle or Hart Island, one of the Miniford 
Islands, the said Island being bounded by the 
waters of the said Sound at the low water mark 
of the said waters upon the shores of the said 
Island and containing,” etc. 

Later therein he conveys “‘the whole of the Is- 
land aforesaid bounded by the waters of the 
said Sound and extending on every side part 
and shore of the said Island unto low water 
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mark of the waters of the said Sound, upon the 
shores of the said Island and containing,” etc. 

At this point John Hunter is vested with the title 
to all of Hart or Lesser Miniford Island to its low 
water mark. 

On May 16th, 1868, John Hunter, Jr., the executor 
of John Hunter, Sr., conveyed by deed the Northern 
and larger part of the said Island to the City of 
New York, as appears in Liber 674, pg. 447, of 
Deeds in Westchester County: 


“All that certain Island known as Hart Island 
surrounded by the waters of Long Island Sound 
and situate lying and being in the town of Pel- 
ham in the County of Westchester, State of 
New York,” etc. 

“Saving and excepting therefrom about three 
acres off from the South Westerly end of said 
Island,” etc. 


On January 16th, 1906, John Hunter and Annie 
M. Hunter, his wife, conveyed to Elias Des Brosses 
Hunter, et. al., the above three to four acres more or 
less as appears in Liber of Conveyances 54, page 2, 
in the County Clerk’s office of the County of Bronx. 
We quote therefrom as follows: 


“All that certain piece or parcel of land situ- 
ate lying and being at the South end of a certain 
Island in the West End of Long Island Sound 
known and designated by the name of Spectacle 
or Hart Island or one of the Miniford Islands,” 
etc. 

“And is bounded and described as follows: 
beginning at a point at low water mark on the 
West side of West Shore of said Hart Island * * 
thence running Easterly along and upon said 
course entirely across said Island to low water 
mark on the East side or East shore thereof; 
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thence running along said low water mark 
Southerly, Westerly and Northerly around the 
South End of said Island to the point or place of 
the beginning. The said piece or parcel of land 
is bounded on the Easterly, Southerly and 
Westerly sides thereof by low water mark of 
the waters of Long Island Sound, and on the 
Northerly side thereof by the lands of the City 
of New York, as by a certain map thereof filed 
in a proceedings entitled ‘In the Matter of the 
Petition of the United States to acquire Lands 
in Westchester County against John Hunter’, 
(22d) day of June, Eighteen hundred and sixty- 
eight (1868) and indexed in Liber one (1) of 
Special proceedings, page thirteen (13) refer- 
ence being thereunto had, may more fully and 
at large appear,” etc. 


The map above referred to, as fully approved by 
the Federal Government, together with the descrip- 
tion of the lands included therein, is set forth as 
follows: 


“U.S. Lighthouse Depot, 
Tompkinsville, Staten Island, N. Y. 
December 19, 1867. 


“I hereby certify that in obedience to an 
order from the “Light House Board”, I have 
selected the land for a Light House Site, on the 
south end of Hart’s Island, Long Island Sound, 
Westchester County, State of New York, shown 
by the red shading in the Map hereunto at-— 
tached, being 3 acres, 25,600 square feet more 
or less, with all the water privileges for land 
under water pertaining thereto. 


A. Ludlow Case, 
Captain U. 8. Navy & Light House Inspector, 
8rd Light House District.” 
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“Description and boundaries of land selected 
by the Government for a Light House Site, &c., 
on Hart’s Island, as shown by the Map and sur- 
vey hereto annexed. 

“All that certain piece or parcel of land on 
the southern end of Hart’s Island, Westches- 
ter County, State of New York, lying souther- 
ly of a line commencing at a large rock on the 
eastern shore of the Island at low water 
mark, and running thence south 62° 45’ west 
to low water mark on the western shore, 
being 3 acres, 25,600 square feet, more or 
less, with all the water privileges for land 
under water pertaining thereto; bounded 
Northerly by the land of John Hunter, and 
on all other sides by the waters of Long Is- 
land Sound,” and particularly described in a 
Map appended hereto, made by Joseph 
Lederle, Acting L. H. Engineer.” 


“Executive Department, 
Albany, January 6, 1868. 


“T hereby approve of the selection of land 
for a Light House Site, shown on the Map 
hereunto attached.” 

R. E. Fenton. 


“Examined and compared with the original 
description. Filed and recorded January 10, 
1868. 

(See Map with Miscellaneous Files in office 
of the Secretary of State.)” 

D. Willers, Jr., 
Dep. Secy. of State.” 


“STATE OF NEW YORK 
Office of the Secretary of State 
“T have compared the preceding copy of 
Certificate of location of light house site with 
the record thereof in this office, in Book 
Number 43, of Deeds, -at page 342, and I do 


Ss: 
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hereby certify the same to be a correct tran- 
script therefrom, and of the whole thereof.” 
“WITNESS my hand and the seal of 
office of the Secretary of State, at the 
City of Albany, the seventeenth day of 
July, one thousand nine hundred and 
twenty-five.” 
Mark Stern, 
Second Deputy Secretary of State.” 


On April 3rd, 1923, Elias Des Brosses Hunter and 
Delores Hunter, his wife, deeded the above men- 
tioned tract of 3 or 4 acres of land to the Spectacle 
Island Realty Co., Inc., as appears in Liber 390, 
page 80, of Conveyances in the County of Bronx, 
from which we quote: 


‘All that plot or parcel of land with the build- 
ings and improvements thereon at the South 
end of a certain Island in the West End of Long 
Island Sound known and distinguished by the 
name of Spectacle or Hart Island or one of the 
Miniford Islands, formerly in the town of Pel- 
ham in the County of Westchester and now 
situate—lying and being in the district annexed 
to the City of New York by Chapter 934 of the 
Laws of 1895 in the Borough of Bronx, City of 
and State of New York, and bounded and des- 
cribed as follows; 

“On the Westerly, Southerly and Easterly 
side by the waters of Long Island Sound and 
on the Northerly side by the land owned by 
the City of New York, containing about 4 
acres of ground together with all right, title 
and interest of the parties of the first part in 
and to lands under water in front of and 
adjacent to the parcel of land herein de- 
scribed; it being the intention to describe all 
the property owned by Elias Des Brosses 
Hunter on Hart Island aforesaid,” etc. 


MANHATTAN ISLAND FORESHORE 


In the third section of Governor Dongan’s Charter 
of New York City, issued on April 27th, 1686, it is 
distinctly and clearly set forth that the waste, va- 
cant, unpatented, and unappropriated land lying and 
being on Manhattan Island extends to low water 
mark. It granted lands to the City of New York “in 
and throughout all the said Island of Manhattan, 
and in and up all the rivers, rivoletts, coves, creeks, 
waters and water courses belonging to the said Is- 
land as far as low water mark.” 

—(Birdseye Consolidated Laws, Annotated, Vol. 
1, Page 692.) 


On October 1, 1691, it was enacted, “the City and 
County of New York to containe all the Island com- 
monly called Manhattan Island;* * *” Manhattan 
Island to be called the City of New York. 

The Montgomery Charter to New York City, 1730, 
approved the Dongan Charter issued in 1686, and 
confirmed the granting of “all the waste, vacant, un- 
patented and unappropriated lands lying within the 
City of New York and on Manhattan Island extend- 
ing to low water mark.” 

“Tt is highly improbable that the Governor in- 
tended to reserve a right in the Crown to any portion 
in this space in part of the island. It is reasonable 
to conclude that what had not passed to individuals 
by any prior grant was meant to be vested in the 
corporation; and a conveyance with the river for a 
boundary could not pass this strip to individuals. 
The language employed admits of an interpretation 
favorable to the claim, although it is not one which 
first presents itself. The space between the two 
points, even in the case supposed, would be vacant, 
unpatented and unappropriated land.” 

—(Hoffman’s, State and Rights of the Corpora- 
tion of New York, pg. 183.) 
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LONG ISLAND OR NASSAU ISLAND 
FORESHORE 


(Brooklyn) 


“On April 19, 1708, Queen Anne of England, 
through Governor Cornbury, made a grant to the 
City of New York covering and including the lands 
between high and low water mark on Nassau or 
Long Island from the Wallabout to the Red Hook. 
At the time this Charter was granted by Cornbury, 
all the land fronting the shore along which this strip 
extended was held and occupied by individuals, and 
a portion of it was thickly settled.” 

—Hon. George Wood, 1847, L. I. Historical Society 
Records. 

The grant so made by Queen Anne was exclusively 
for foreshore in disregard of the adjacent land own- 
ers. The rights of the City of New York to the 
Brooklyn shore front so granted are recognized as 
perfect and have been so judicially determined. 
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STATEN ISLAND FORESHORE 


The Public Records in Richmond County show 
that the foreshore of Staten Island has at all times 
been considered to be a part and portion of that 
Island and the customs and habits of the people have 
been in full accord therewith. 

On March 25th, 1676, the Crown made a grant of 
922 acres of land on Staten Island to Christopher 
Billop, as recorded in the Book of Patents in Albany 
under that date. This grant by its specified bounds 
only extended to high water mark. Thereafter Billop 
being dissatisfied with such limitation applied for a 
second grant that would extend his boundaries to 
low water mark. This application was granted and 
a confirmatory grant with the boundary so extended 
was made by the Crown on May 6th, 1687, including 
not only the lands between high and low water mark 
fronting upon the lands previously granted, but also 
some additional lands making the total land granted 
1600 acres. (Book of Patents, Vol. 6, Pg. 230.) It 
will be observed that the Crown and Billop both 
distinguished the foreshore and in the grant the 
Crown described it with the other lands as being 
“on Staten Island.” 

On March 19th, 1691, the Crown made a grant of 
340 acres of land “on Staten Island” to Elias Dux- 
bury. This was for a tract on the northeastern shore 
of Staten Island and by its terms clearly conveys the 
lands described by the grant as ‘“‘on Staten Island,” 
“to low water mark,” “rounding as it runs.” On 
August 26th, 1708, the Crown issued to Duxbury a 
confirmatory grant covering the same tract ‘on 
Staten Island to low water mark.” Later on, as 
shown in Liber of Deed E., page 451, in Richmond 
County Clerk’s office, a portion of the forshore so in- 
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cluded in this grant to Duxbury was taken over 
under condemnation proceedings by the State of 
New York and then by the Federal Government. 
The title was approved by the Hon. Chancellor Kent, 
at that time a Justice in the Supreme Court of New 
York, and in whose judicial opinion the Hon. Justice 
Benson of the same Supreme Court concurred. 

The foreshore embraced in the title so adjudicated 
by Chancellor Kent and Justice Benson is described 
as follows. 

“Beginning at low water mark on the south side 
of the small rivulet called the watering place and 
running thence due west 10 chains, thence due north 
23 chains 50 links, thence due east 18 chains at low 
water mark, thence southerly along low water mark 
to the place of beginning.” This was further de- 
scribed in the Crown Grant to Duxbury as being 
“on Staten Island.” 

The Crown grant to Duxbury was limited to lands 
“on Staten Island” described as running to low 
water mark. The ratification thereof by the two 
Honorable Justices, the Legislature of the State of 
New York, its Governor, together with both the 
State and Federal Attorney Generals leads to the 
irresistible conclusion that the foreshore is ‘on 
Staten Island.” This is especially so as it accords 
with the Crown’s and Duxbury’s original under- 
standing as expressed in both of the Royal Grants 
to Duxbury. 

On October 27th, 1708, Queen Anne made a grant 
to Lancaster Symes of all the vacant and unappro- 
priated land ‘‘on Staten Island,” including waters, 
watercourses, rivers, runs, streams of water, etc., 
as appears of record in the office of the Secretary of 
State at Albany in Book of Patents, Vol. 7, page 411, 
and in Richmond County. This was not a grant 
bounded by the river or sea but for all the vacant 
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and unappropriated lands on the Island. To show the 
clarity of the understanding that it included all 
lands to the channelways at the foot of the Island, 
we find a deed of record in Richmond County made 
by Lancaster Symes and his wife Catherine to John 
Morgan bearing date March 8th, 1712, and recorded 
in Book B of Deeds, page 587, in Richmond County 
by which deed he conveys a tract of land and in 
which he sets forth that the Queen had conveyed to 
him all the vacant and unappropriated lands in Rich- 
mond County. It has never been disputed that Rich- 
mond County extends to the channelways. It is in- 
teresting to note that this deed was verified by 
Symes before the Justice of the Supreme Court of 
the Province of New York appointed by the Queen 
and who was in a position to know the facts in the 
case. The description therein is in part as follows 
Vize: 


“Lancaster Symes by virtue of a Patent 
under the broad seal of this province bearing 
date the 27th day of October one thousand seven 
hundred and eight and in the seventh year of 
her Majestie’s reigne for and every the pieces 
and parcels of vacant and unappropriated lands 
and meadows in the County of Richmond”’, etc. 


On April 2nd, 1713, Lancaster Symes made a 20 
years’ lease to John Dove and John Belue of a ferry 
landing on the shore of Sand Bay on Staten Island. 

On the same date the Crown issued a franchise to 
Dove and Belue, without a grant of land, authoriz- 
ing the said Dove and Belue to operate a ferry from 
Sand Bay on Staten Island to New York City and to 
Long Island (Book of Patents, Volume 8, page 21). 
It is interesting to note that at that date Lancaster 
Symes had a lease covering all the docks in the City 
of New York and in Brooklyn on which the Dove 
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ON STATEN ISLAND 


recorded in the Richmond County Clerk’s office. It shows a “Part of the Estate and part of 
t this piece of land extending to low water mark is a part of ‘“‘all that certain piece and parcel 
record in Book No. 7 of Patents in the office of the Secretary of the State of New York.” 


LOST MAPS 


The following recorded maps have disappeared 
from the public files in the Richmond County 
(N. Y.) Clerk’s office. One map which was bor- 
rowed many years ago by the City of New York 
was not returned and cannot be found. All trace 
of the other map has been lost. 


The maps referred to are recorded as follows: 


“No. 364—Symes, Lancaster 
Estate of, Map 11 April 5th, 1878 
Conklin Burtis, Sur.” 


“No. 366—Symes, Lancaster 
Estate of June 6th, 1876 
Surveyed 1874” 


On July 15th, 1878 (three months after record- 
ing Map 364), the successors in title to Lancaster 
Symes leased for a period of five years “the beach of 
sand,” extending along the Staten Island shore a 
distance of 9,000 feet between high and low water 
mark, for the removal of sand for building and 
other purposes. The recorded lease refers to the 
map of a survey of this foreshore recorded in Rich- 
mond County. The map referred to was undoubtedly 
“No. 364” which has disappeared from the public 
records. 
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and Belue Ferry would of necessity find its landing. 
—(Minutes Common Council, March 23rd, 1704, 
Vol. 2, pg. 280.) 


On April 19th, 1764, the heirs of Lancaster Symes 
granted 61% acres of land on the north shore of 
Staten Island to Joshua Mersereau, as shown in 
Deed Book D in Richmond County, and for a ferry. 
This land extended across the foreshore and in- 
cluded in the tract lands wholly under water on 
Staten Island. 

In the year 1874 Samuel Evan Johnson and Fan- 
nie Lathrop Johnson, his wife, together with John 
Penn Curry, successors in title to Lancaster Symes 
under his aforesaid grant from Queen Anne, deeded 
to Cornelius C. Ellis, his heirs and assigns, 600 feet 
of the foreshore on Staten Island which was therein 
described as being between high and low water 
mark, as set forth on a map at that time made for 
the purpose by the United States Coast Survey and 
filed in Richmond County as “Map number 15 of 
Subdivisions C of the Estate of Lancaster Symes on 
Staten Island, recorded Oct. 29th, 1881.” 

On July 15th, 1878, Samuel Evans Johnson et. al., 
successors in title to Lancaster Symes, leased to 
Cornelius C. Ellis et. al., for a term of five years, 
with a conditional option for renewal for a like peri- 
od, 9000 feet of shore front extending along and be- 
low high water mark for that distance between the 
light house at Fort Tompkins to the mouth of New 
Creek on Sand Bay. The lease was for the privilege 
of taking sand from the tide way on Staten Island 
below high water mark. This lease of the foreshore 
is recorded in the Book of Deeds, Richmond County, 
Liber 139, pg. 473, on Aug. 8, 1878, with a map also 
accompanying same likewise filed in the County 
Clerk’s Office of Richmond County. 

On the 26th day of June, 1885, the Staten Island 
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Dry Dock Storage and Improvement Company, a 
successor in title to Lancaster Symes under his Eng- 
lish Crown Grant, made a deed of conveyance to the 
Staten Island Rapid Transit Railway Company of a 
right of way on the shore of Staten Island covering 
and extending several miles, viz.; 


“The deed of conveyance, made as aforesaid, 
to the Staten Island Rapid Transit Railway 
Company bears the date the 26th day of June, 
1885, and is recorded in the County Clerk’s of- 
fice of Richmond County, Liber 159 of Deeds, 
page 194, under date of August 7th, 1885, at 9 
o’clock and 30 minutes A.M.” 


The said deed expressly recited; “The said strip 
of land being fifteen feet wide from the center of the 
line of said railroad on each side or thirty feet in all 
in breadth throughout its entire length of track as 
laid down on a certain map of said property of the 
Staten Island Dry Dock Storage and Improvement 
Company marked map No. 426 now on file in the 
Clerk’s Office of the said County showing the line 
along which the said Rapid Transit Railroad now 
runs,” and “also in and to all that strip of land and 
lands under water extending fifteen feet in width 
from the center line of the railroad track on each 
side or thirty feet in width throughout the entire 
length of said railroad as it now runs.”* * *“E:ixcept- 
ing therefrom six and one-half acres of land hereto- 
fore conveyed by the devisees and executors of the 
last will and estate of Lancaster Symes, deceased, by 
deed dated 1762 to Joshua Mersereau for the pur- 
pose of establishing a ferry.” 

(Protest and Petition before Public Service Com- 
mission, First District of the State of New York, 
matter application of the Staten Island Rapid 
Transit Railway Company for approval of Bond Is- 
sue reports 1918 and 1919 A.D.) 
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On July Ist, 1919, the Symes Foundation, a New 
York State Corporation chartered by the Supreme 
Court of the State of New York for Philanthropic 
and Charitable purposes and which foundation is a 
successor in title to Lancaster Symes, leased to the 
Victory Dry Dock and Repair Company for the pe- 
riod of one hundred years a tract or plot of land on 
Staten Island shore front extending along the fore- 
shore for 1600 feet in length following the boundary 
of the Staten Island Rapid Transit Railway along 
high water mark and extending throughout the en- 
tire 1600 feet to beyond the established pier head 
lines of Staten Island and covering all the foreshore 
and submerged lands included therein. 

—“Usage is the best interpreter of Law’— 2 Inst. 
18: Brown, Max, 931. 


As a parallel to the Foreshores on States Island 
we find among the decisions of the Court of Appeals 
of the State of New York relating to submerged 
tidal lands on Long Island. Viz.: ‘“The case of Tif- 
fany v. Town of Oyster Bay in which the Court re- 
fers to the true meaning and proper construction of 
Ancient Colonial charters relating to lands under 
water ON Long Island.” 

—Tiffany v. Town of Oyster Bay, 209 N. Y. 1, 4. 


“‘We have no knowledge of any lands belonging to 
the State on Staten Island. In 1708 a grant was 
made to Lancaster Symes of all and every piece and 
parcel of vacant and unappropriated land and mea- 
dow on Staten Island. 

“Many letters are received at this office relative 
to the title of occupants on the Island, and lands sup- 
posed to be owned by the State, but we can furnish 
no information except the grants which appear upon 
our records.” 

—Letter, Secretary of State, Albany, September 
12th, 1877. 
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“There is a certain place within the county of 
Richmond upon Staten Island commonly known by 
the name of the Sand Bay on the Easternmost part 
of the said Island.” 

—Crown Grant to John Dove and John Belue—8 
Book of Patents, page 21, Albany, N. Y. 


“Sylvanus Seamans who keeps the upper ferry 
at the Narrows on Staten Island.” 
—New York Weekly Post Boy—July 1745. 


“This is to inform the Publick that John Lane now 
keeps the Ferry at Yellow Hook 6 Miles below New 
York Ferry on Long Island and will be ready at all 
times to go to Smiths Ferry on Staten Island.” 

—New York Mercury—June 18th, 1753. 


The Provincial Assembly of New York declared 
that the Brooklyn Ferry was “on Nassau Island’— 
The Provincial Assembly furthermore in the said 
Act, passed October 14th, 1734, declared; 

“That this Act shall be deemed to be a public 
Act and all Judges and Justices are hereby 
obliged to take notice of it as such.” If the 
Brooklyn Ferry was ‘on Nassau Island” on 
what Island was the Staten Island Ferry? 

N. Y. Laws of 1880, Chap. 453, Sec. 1, pg. 
658, regulates the digging of clams or oysters 
from the waters of the State of New York or 
the land or ground under such waters “on 
Staten Island.” 

N. Y. Laws of 1892, Chap. 488, Sec. 194, pg. 
1000, regulates clam and oyster digging from 
the waters and lands under water “On the 
South side of Staten Island.” 

N. Y. Laws of 1895, Chap. 974, Sec. 194, also 
regulates clam and oyster digging “On the 
South side of Staten Island.” 
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N. Y. Laws of 1900, Sec. 126, Chap. 601, also 
regulates clam and oyster digging ‘‘On the 
South side of Staten Island.” 

N. Y. Laws of 1886, Section 1, Chap. 187, 
prohibits the removal of sand, earth or clay 
from the WATERS of the beach “ON the South 
shore of Staten Island.” 

N. Y. Laws of 1907, Chap. 674, Prohibits or 
modifies the regulations for removing sand 
from the waters of Staten Island; “Excepting 
that owners of land under water opposite or 
contiguous to said sea side Boulevard may re- 
move sand earth or clay from below low water 
mark within the limits of their grants of land 
under water.” 

N. Y. Laws of 1822, Provide that it shall not 
be lawful at all times to fix fish nets or weirs in 
any of the waters ‘‘on the south side of Staten 
Island.” 

Laws of 1881, Sec. 1, Chap. 363, established 
the bulk head and pier head lines on the Kill von 
Kull, “On the northern side of Staten Island 
from the Harbor of New York to the Arthur 
Kill,” as shown on a map entitled, “Hydro- 
graphic Chart representing the proposed line 
of piers between St. Nicholas Street, New 
Brighton and the junction of Arthur Kill and 
Newark Bay, Staten Island.” 


COLLEGES AND THE CROWN 


The foundations for the higher education of 
American youth were laid in the Colonial period. 
These institutions were well distributed along the 
entire coast of the original Colonies. These Colleges 
were all the children of the Church as represented in 
the various denominational organizations. They 
were established by Christian scholarship, through 
the sacrifice and service of men and women who had 
as their direct objective the highest and best inter- 
ests of our Christian civilization. 

The following Colleges and Universities were re- 
spectively organized in the years set opposite their 
names, some of which names have been adopted 
since their incorporation. 


Harvard—Province of Massachusetts 1636. 
Yale—Province of Connecticut 1701. 
Pennsylvania—Province of Pennsylvania 1740. 
Moravian—Province of Pennsylvania 1742. 
Princeton—Province of New Jersey 1746. 
Columbia—Province of New York 1754. 
Brown—Province of Rhode Island 1764. 
Rutgers—Province of New Jersey 1766. 
Dartmouth—Present State of New Hampshire 
1769. 
Salem—Province of North Carolina, 1771. 


Each of these educational institutions possesses 
a Royal Charter granting to it rights, powers and 
privileges according to the individual disposition of 
the Sovereign Ruler of England at the time of the 
issue of the Crown Grant and entirely independent 
of Parliament. Columbia University, which was 
originally organized as King’s College, possesses an 
English Crown Charter which probably is in no wise 
too broad for its highest efficiency, and doubtless it 


192 


COLLEGES AND THE CROWN 193 


is in the same position as the other colleges men- 
tioned in the list; in that it exercises powers and 
privileges which would not be granted to it in these 
modern times by the State of New York. 

Why is this? 

The Autocratic power of the English Crown 
granted such rights, and Democratic Sovereignty 
cannot annul them. 

In other words, the dead hands of English despots 
hold open the doors of these Institutions and permit 
educational methods to enter therein as against the 
legislative power and Supreme Sovereignty of the 
State. 

The explanation for this state of facts is to be 
found in the famous Dartmouth College Case in 
which Daniel Webster won in the Supreme Court of 
the United States the decision that Grants are con- 
tracts within the meaning of Article 1, Section 10, 
of the Constitution of the United States, viz.; 


“No state shall pass * * * any law impairing 
the obligation of contracts.” 


The case referred to is reported as “Dartmouth 
College Versus Woodward” and is found in the offi- 
cial reports, 4 Wheaton, page 518. 


CHURCHES AND THE CROWN 


When we think of Paul we do not think in the 
terms of Saul but when we thing of Saul we must 
think in the terms of Paul. The Saul of Tarsus who 
breathed out threatenings and slaughter against the 
followers of the Christ was the Paul who poured out 
his own life blood for the same Lord and Master. A 
great light shone in upon him on his vengeful way 
to Damascus. 

When we think of the Churches of today we do 
not think in the ecclesiastical terms of the Colonial 
period, but as we think of the churches of the colony 
while we must think in the spirit of the present it 
must be with accuracy as to the historic past. A 
great light will then shine about us on our nobler 
way to the highest civilization. 

Charles IJ, the ‘Defender of the Faith’, is a mon- 
strous thought; but it is infinitely worse when cou- 
pled with the doctrine of ‘“‘Divine Right.” That the 
Common Law of England sustained such a principle 
is almost unthinkable in modern times but is clearly 
of record in indisputable archives. 

The Crown was generally Saul with the law. 

To the Duke of York Charles IJ granted lands and 
government jurisdiction in America. At once the 
Feudal System was planted upon American soil— 
Manorial Grants were made by the Duke and the 
succeeding sovereigns. Vast areas of land were 
granted as Lordships and Manors. The grants were 
issued not alone to the grantees but to their heirs 
and assigns forever. 

Within the area so granted the properties and 
rights of the settlers were not only subject to all 
the Feudal subserviency and oppression incident to 
that system, as shown in the grants themselves, but 
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the patronage of all the churches within the bounds 
of the manors was vested in “his Lordship.” These 
rights were subject to sale and barter; were assign- 
able by him and might be inherited in utter disre- 
gard of the character or standing of the heir or heirs 
at law. 

A part of the consideration of the purchase of the 
land or residence within the manor might be and 
frequently was service in the worship of God in the 
Sanctuary. At the same time the Lord of the manor 
holding the patronage of the church might be sail- 
ing his pirate craft on the high seas. 

Such was simply Saul of Tarsus before he had 
seen the light and who likewise was sustained by the 
rulers of the church before they had come out into 
the larger light. 

The Presbyterians incarcerated a citizen who 
gave a cup of cold water to a Quakeress who had 
been publicly whipped in Massachusetts. The Con- 
gregationalists drove the Baptists out into the then 
wilds of the Rhode Island plantations. The Epis- 
copalians tore down the two Presbyterian churches 
in New York City and cast their preachers in jail, 
while a public law was passed justifying the killing 
of Catholic Priests on the highways of New York. 
Between them all the Jew was desired for trade but 
was deprived of rights because of his religion. The 
atrocious Catholic inquisition of Europe, however, 
was in black contrast to the freedom of worship and 
perfect religious toleration accorded to all creeds in 
the Catholic Province of Maryland. 

This all means simply Sauls out on the highways 
of life, and like the Saul of old, thinking that they 
were doing God’s service. 

The Dutch Reformed were protected in their right 
of worship by the treaty between England and Hol- 
land. 
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Every Church in the Colony required a Royal 
Grant and on many a charter so issued the finger 
prints would disclose officials steeped in if not 
charged with crime, and in some instances doubt- 
less executed thereafter by Royal Authority. 

Some were, however, Pauls who had seen the 
light, to a more or less degree. 

Queen Anne was the greatest Church building 
Queen that ever sat upon a Christian throne and as 
the head of the Church of England extended her ef- 
forts among all the Colonies and to the native In- 
dians of America. 

It was from this “Good Queen Anne” that Major 
Lancaster Symes induced the grant of the Queen’s 
Farm to Trinity Church in New York City, by which 
gift it became the wealthiest and most powerful 
church in the States. It was from this same Queen 
that Major Symes secured the grant of the site at 
Albany for St. Peter’s Church of that city. He was 
a vestryman of Trinity Church, a Warden of St. 
Peter’s Church and the generous benefactor to Lord 
Cornbury, the Queen’s cousin. 


FICTION AND ENGLISH COMMON LAW 


The greatest fact in History is Christianity. 

The outstanding figure in all history is Jesus 
Christ. 

He has been the redemption of art, the exaltation 
of literature and the glory of music. 

The foundations of our present civilization were 
laid before and in the anticipation of His coming; its 
soul was breathed into it at His advent and upon 
His departure, “He the spirit of Truth’ came as a 
guide into all truth. 

We find three great generic principles in the very 
warp and woof of our Christian Civilization giving 
character to its laws and principles to its judiciary; 
the Law of the Father is revealed in the Decalogue, 
the Equity of the Messiah as proclaimed in the Ser- 
mon on the Mount and the influence of the Blessed 
Comforter, the Spirit of Truth, who guides into all 
truth. This is a Trinity of divine perfection. 

Hence it is that in our courts of law and equity 
we swear our witnesses ‘“‘to tell the truth, the whole 
truth and nothing but the truth, so help me God.” 

As this stream of the world’s purest governing 
principles found its way down into the modern 
Jurisprudence there seeped into it from the pools 
of Paganism the contaminating Roman doctrine of 
“Fictions”, for the convenient use of counsel and 
court in the administration of the law in the name 
of the Divine Judge of all the Earth. 

Therefore, instead of the Spirit of Truth to blaze 
the way for just and righteous decisions, we at times 
have recourse to the Spirit of Untruth, called Fic- 
tion, as a guide to truth and justice. 

Not Christ, but Barabbas the robber. 

It was in the full form of this doctrine of Roman 
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authority that Jesus of Nazareth was crucified on 
Calvary and it still stalks in the shadow of the Cross. 

Fiction is defined in our legal text books as “the 
legal assumption that something which is or may be 
false is true. The expedient of fiction is sometimes 
resorted to in law for the furtherance of justice. 
The law making power has no need to resort to fic- 
tion; it may establish its rules with simple refer- 
ence to the truth; but the courts which are confined 
to the administration of existing rules and which 
lack the power to change those rules, even in hard 
cases, have frequently avoided the injustice that 
their application to the actual facts might cause, by 
assuming, in behalf of justice, that the actual facts 
are different from what they really are.” 

“The employment of fictions is a singular illustra- 
tion of the justice of the common law, which did not 
hesitate to deny plain matters of fact, if that were 
the only way to avoid either violating the law or 
using the law against justice.” 

“Fictio in the old Roman law was properly a term 
of pleading and signified a false averment on the 
part of the plaintiff which the defendant was not 
allowed to traverse; as that the plaintiff was a Ro- 
man citizen when in fact he was a foreigner.” 

—Maine—Ancient Law—25. 


“The familiar fictions of the civil law and the 
earlier common law were very numerous, but the 
more useful of them have either been superceded by 
authorized changes in the law or have gradually, as 
it were developed into distinct principles, forming 
exceptions or modifications of those principles to 
evade which they were at first contrived. 

“As there is no just reason for resorting to in- 
direction to do that which might be done directly, 
fictions are rapidly disappearing before the increas- 
ing harmony of our jurisprudence.” 
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“But they have doubtless been of great utility in 
conducing to the gradual amelioration of the law 
and in this view fiction, equity, and legislation have 
been named together as the three instrumentalities 
in the improvement of the law.” 

“They have been employed historically in the or- 
der here given.” 

“Sometimes two of them will be seen operating 
together and there are legal systems which have 
escaped the influence of one or the other of them. 
But there is no instance in which the order of their 
appearance has been changed or inverted.” 

—Maine—Ancient Law, 24. 


“Again they have been classified of three kinds: 
Positive when a fact which does not exist is as- 
sumed; Negative when a fact which does exist is 
ignored; and fictions by relations when the act of 
one person is taken as if it were the act of a differ- 
ent person.” 
—Best—Pres. 27. 


“A fiction is not to be carried further than the 
reasons which introduced it necessarily require.” 
—1 Lelly, Abr. 610—2 Hawk PI. Cr. 320. 


“Fictions are to be distinguished on the one hand 
from presumptions of law and on the other hand 
from estoppals.” 

—Bouvier. 


STARE DECISIS AND COLONIAL HISTORY 


The true historian has recourse to original rec- 
ords and documents whenever possible and wherever 
obtainable. In such research he frequently finds his 
way into court files and has reason to review de- 
cisions and judicial opinions. 

In many cases such court opinions, expressed with 
scrupulous regard for minor facts of history re- 
lated to the main issues involved in the litigation, are 
at great variance with the authoratative historical 
records. It is a well accepted legal maxim that “the 
law arises out of the facts and not the facts from 
the law.” 

The careful investigator will in such instances 
have recourse to the law briefs of the respective 
counsel, filed in such proceedings, to discover the 
authorities submitted to the court which the judicial 
mind was requested to consider in reaching its final 
conclusions. 

Some of the law briefs so filed by Counsel in some 
of the leading cases involving issues that are de- 
pendent upon Colonial history, demand careful at- 
tention. They are in some instances quite disturb- 
ing, especially where human rights are involved and 
the court sits to determine questions, where by a 
mistake in judgment, truth may be sent upon the 
scaffold and error upon the throne. 

We have profound consideration for our very able 
but thoroughly human judiciary, which bears the 
grave responsibility of weighing and determining 
the rights of fellow citizens to life, liberty, property 
and the pursuit of happiness. 

We withhold every word and implication of un- 
sympathetic criticism for those on the Bench whose 
daily practice is to carry the burden of judicial de- 
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terminations with the full consciousness on our part 
that “It is punishment enough for a judge that he 
is responsible to God.” (1 Leon., 295.) 

It is well understood that the general practicioner 
at the bar cannot possibly be an expert in every de- 
partment of human activities, the issues of which in 
legal controversies arise daily in our courts. Nor 
can it be expected of our Judiciary. Hence it is that 
the Bench requires of the Bar that it shall file the 
proofs on which the litigant relies for the determina- 
tion of his rights. The Bar thereupon calls upon 
the client for his proofs. ° 

It is the client’s duty to supply the proofs, the 
counsel’s part to apply the law and the Judge’s place 
to decide and pronounce judgment. 

The client, who may be an expert in science, art 
and salesmanship, may be, like his own counsel and 
even like the honored Judge on the Bench, a novice 
in the colonial history of the state in which all three 
reside and a portion of which domains may be in 
legal jeopardy in the proceedings at bar. 

A judicial decree is entered and affirmed under 
such conditions. It is “followed” until it becomes 
frequently cited by counsel better advised as to the 
Indices than the basic facts. From its repeated ap- 
pearance in the Reports it became a “leading case.” 

— (See notes on De Lancey v. Piepgras 138 N. Y. 
26 under “City Island or Greater Miniford Island 
Foreshore.”’) 


This brings us to the doctrine of Stare Decisis. 
This doctrine is distinctly bench-made law. That is, 
it is not common law arising from the habits and 
customs of the people; it is not statute law born of 
any legislative enactment; but it is a self-imposed 
rule of law laid down by the court itself for its own 
use and is so imbedded in the judicial program that 
it has become almost an organic part thereof. Stare 
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Decisis means ‘‘to abide by or adhere to decided 
cases.” This rule, however, is flexible at the discre- 
tion of the court, which even in itself implies an in- 
equality before the law. 

This doctrine has been a rock on which have been 
reared certain series of established rights which 
might or might not have been equally secured in 
another way. On the other hand it has been, as far 
as the legislative branch of the government is con- 
cerned, an uncharted rock on which many a good 
ship has been wrecked with all on board and which 
deserved a better fate. It is frequently a “con- 
glomerate” representing ‘“‘heteregenous material 
loosely cemented together” and placed by counsel 
before the court as a basis upon which to rest its 
final judgments in the “Temple of Justice.” 

The doctrine of Stare Decisis is that the court 
having by a series of corresponding or following de- 
cisions established a rule of law, that rule shall not 
be departed from—excepting at the option of the 
court. 

There would be no place for this doctrine if all 
decisions were consistent with the true state of 
facts. It has its place only where subsequent dis- 
closures of proof would require a different conclu- 
sion of law which might act as a reversal of the de- 
cisions previously made and based upon the prior 
limitations in the proofs of record. 

In other words, the doctrine of Stare Decisis may 
be invoked in modern courts as were the ancient 
“laws of the Medes and Persians which changeth 
not” to halt the vindication of justice against the 
usurpation of injustice, innocent though the latter 
may have been on the part of client, counsel, and 
court. 

It was the insistance upon the infallability of a 
decree, as against the rediscovery of truth, that 
spread bloodshed over the whole empire in the days 
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when Queen Esther came to the throne in the period 
of Jewish Captivity. 

Justice now at times brings to its support this 
conglomerate of Medio-Persian fatalism, Roman 
paganism and Christian ethics as a deposit in the 
legal stratification of a Christian civilization. 

Two general reasons have been given for invok- 
ing this doctrine at the convenience and discretion of 
the court; and by a court which having originated 
the doctrine may thereby enjoin or deny due process 
of law to those who may have legal and equitable 
rights which under our State and Federal Consti- 
tutions such a doctrine may openly violate. 

The first reason given in support of this doctrine 
is the dignity of the court. In other words, it would 
not be consistent with judicial dignity for a court 
after repeated affirmations to reverse itself. This 
is, however, sometimes done. 

There are several kinds of dignity: the dignity of 
form, the dignity of procedure and the dignity of 
character. All of these three are most highly ex- 
emplified in the vindication of righteousness at the 
expense of wrong. 

The second reason advanced is that the rights of 
others may have been so built upon the false founda- 
tion of a previous error, that a reversal on the - 
grounds of a subsequent discovery of truth might 
work havoc to innocent people. 

Therefore it is, that the doctrine of Stare Decisis 
involves discretion upon the part of the Court as 
to which group of innocent victims shall be sacri- 
ficed upon the Altar of Justice; those innocents en- 
titled to their rights or those innocently enjoying 
the rights belonging to others. Under State and 
Federal constitutions what discretionary powers 
can be asserted by our courts, which they may exer- 
cise in such issues? 

“What is just and right is the law of laws.” 

—Leg. Max. 


204 THE POWER OF THE CROWN 


It is a vexed question in practice but a clear prob- 
lem in Christian morals, and has been plainly and 
repeatedly set forth in principles laid down by our 
courts. 

“It has often been settled that matters adjudged 
between other parties ought not to prejudice those 
who are not parties.” 

—Dig. 42, 1,63. 


“Truth fears nothing but concealment” 
—9 Co. 20. 


‘Hence it is that the Hon. Elihu Root, in his great 
address at Cincinnati (Aug. 30th, 1921) to the 
American Bar Association, charged the legal fra- 
ternity ; 

“The background of the law, it should be un- 
derstood, consists not merely in finding out how 
this judge decided on this state of affairs and 
another judge decided on another similar state 
of affairs or the same state of affairs. 

“The competent lawyer, competent to exer- 
cise his authority and to vindicate his right to 
his privilege, must steep his mind in the back- 
ground of the law and background of the litera- 
ture which explains its growth, the true charac- 
ter and scope of its principles, the true methods 
and spirit of its obligations which is to be found 
in the history of America and England.” 


Stare Decisis relates to what Is the law. 

Colonial History refers to what WAS the law. 

The Federal and State Constitutions stand be- 
tween to avert a conflict. 


A COLONIAL KNIGHT—A MODERN LIGHT 


Charles J was King of England from 1625 A.D. to 
1649 a.D. He married Henrietta Maria of France. 
They had two sons, Charles and James. The latter 
is conspicuously known in colonial history as “the 
Duke of York.” 

Upon the execution of Charles J and following 
the “Period of the Commonwealth” (1649-1659) 
Charles, the son of Charles J became King of Eng- 
land, adopting the title of Charles IJ. 

Charles IJ ruled from 1660 to 1685 a.D. He mar- 
ried Catharine of Portugal. They had no children. 
This King made a colonial grant to his brother, 
James the Duke of York, which grant covered and 
included, with other vast areas of land, the Province 
of New York. At that time this Province was in 
full possession by the Dutch and was known as New 
Netherlands, and what is now the City of New York 
on Manhattan Island was then named New Amster- 
dam. 

The grant made by Charles JJ to James the Duke 
of York was based upon the so-called right of orig- 
inal discovery by John and Sebastian Cabot. The 
King had been afraid that his brother James might 
attempt to seize the throne of England. To avoid 
this supposed peril and to satisfy the ambition of his 
brother, Charles made this Colonial grant to him. 
This was done in utter disregard of the Dutch, who 
were then in full possession of the present State of 
New York. 

James the Duke of York then assembled the Eng- 
lish fleet and took forcible possession of New Am- 
sterdam and also of the Hudson River to Albany. 

Later the Dutch fleet captured the City and Prov- 
ince, taking formal possession and re-established 
the Dutch Government. 
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At the close of the war and by the terms of the 
treaty of Westminster, the Dutch surrendered the 
Province and the English took possession in due 
form as one of the fruits of the war. 

Thereupon the Crown of England, by the advice 
of Crown and International Counsel, made a new 
and second grant of the lands and governmental au- 
thority to the Duke of York. This was in no respect 
a confirmatory grant; on the contrary it did not 
refer to the previous or first grant to the Duke. 
The first grant had been made by right of discovery ; 
the second grant was made by the right of conquest 
and established over the Province of New York an 
Imperalistic, Autocratic government in the Duke, 
his successors and assigns forever. 

The Duke of Clarendon, then very eminent, if un- 
scrupulous, in English statecraft, was Prime Minis- 
ter to Charles JJ. Clarendon had negotiated the mar- 
riage of Charles JJ to Catharine of Portugal. He 
also brought about the marriage of his own daugh- 
ter, Anne Hyde, to James the Duke of York, the 
said brother of the King; so that in the absence of 
an heir of the body by Charles to the throne of 
England, James would and did become James II, 
King of England, and Clarendon’s daughter would, 
as she did, become Queen of England. 

James JJ, King of England (the brother of the de- 
ceased King Charles JI), ruled England from 1685- 
1688 A.D. J 

As stated, he had married Anne Hyde, the daugh- 
ter of Edward Hyde, Duke of Clarendon. Two 
daughters were born to this King and Queen— 
Mary, who married William of Orange Standholdt 
of Holland; and Anne, who married George of Den- 
mark. 

When James JJ was deposed and after the inter- 
regnum, Mary, the daughter of James, was recalled 
from Holland and with her consort, William of Or- 
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ange, was crowned Queen of England, her consort 
becoming King William J//. 

Mary was Queen of England from 1689 to 1694 
A.D., when she fell victim of the smallpox and ex- 
pired. 

William III was King of England from 1689 to 
1702 A.D., when he died. Thereupon the crown 
passed, in the absence of an heir of the body to 
Mary, to her sister Anne who had married George 
of Denmark and who became Queen of England. 

Anne, known to history and very deservedly so, 
as “the Good Queen Anne of England,” ruled from 
1702 to 1714 A.D. 

It should be borne in mind that the Earl of Clar- 
endon’s daughter, Anne, was the first wife of James 
II and the mother of Queen Anne. Hence Edward 
Hyde, the Lord Cornbury of Provincial New York, 
who was the son of Edward Hyde, the Duke of 
Clarendon, was the cousin of Queen Anne. 

Following the death of her mother, the re-mar- 
riage of her father, the King, and during the period 
of the revolution which caused his deposition from 
the throne, and during her sister Mary’s queenship 
and William J/J rule, Anne, then Princess, had re- 
sided most generally at the palatial Clarendon 
House, the residence of the Earls of Clarendon. She 
there grew up with her cousin, Edward Hyde, the 
Lord Cornbury subsequently appointed by her as 
Governor of New York Province and who was later 
befriended and assisted by Major Lancaster Symes, 
a prominent resident in the Colony. 

When Anne had succeeded to the throne after the 
death of her sister Mary and the later decease of her 
brother-in-law, King William JI, she as stated ap- 
pointed her cousin, Lord Cornbury, Governor of 
New York and he left for the Colony and became 
Governor of the Province. While there he made 
very unfortunate investments and became financial- 
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ly embarrassed to an overwhelming degree. Im- 
prisonment for debt was then the law of the colony 
and his creditors forbade his leaving the Province 
under penalty of incarceration. 

At that time Queen Anne was the head of the 
Church of England and Lancaster Symes was a lead- 
ing member of that Church in the Province of New 
York and his wife Catharine was a very highly re- 
garded member of the Dutch Reformed Church in 
the Colony; a happy combination for those times 
of conformist and non-conformist. 

Major Symes induced Queen Anne to make the 
grant of the Queens Farm in New York City to 
Trinity Church which has made that ecclesiastical 
body the wealthiest church in America. He was re- 
| peatedly a vestryman of that church as he was also 
a Warden of St. Peter’s Church at Albany in the 
full communion of which he was when he passed 
away. 

The Earl of Clarendon in England died and his 
son, Lord Cornbury, was helplessly in debt in New 
York and was unable to leave the Province to qual- 
ify and accept the Earldom of Clarendon. The rec- 
ords show that thereupon Major Symes, as a gift, 
liquidated all of Cornbury’s colonial indebtedness, 
so that he returned to England, and became Earl. 
It is said that following this proof of true friend- 
ship by this friend of himself, the church and the 
queen: Cornbury, out of gratitude and regard for 
the good Queen, became an exemplary member of the 
House of Lords and an honor to his sovereign. 

It is therefore very apparent why Major Lancas- 
ter Symes, a Christian leader in the Colony, should 
have found special favor with the Christian Queen, 
who, sitting upon the throne of England, was the 
head of the Church of England both at home and 
abroad. 
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Major Symes was a prominent and active official 
in and member of the Queen’s Church; he was al- 
most a God-father to her “beloved cousin” in the 
Colony; he it was who rescued the Queen’s forces 
when beseiged and starving under Major Schuyler 
in the Mohawk Valley; he it was who was the out- 
standing figure in the final quieting of the title dis- 
putes between the Queen and the New Jersey Pro- 
prietors over lands on Staten Island; he also, in his 
services to Trinity Church inspired the Queen to 
her noble land grant to that corporation, and in like 
manner to give the site to St. Peter’s Church in Al- 
bany. It was the same Symes who in like holy zeal 
which inspired the Queen, gave his endowment to 
St. Andrew’s Church on Staten Island. 

Major Lancaster Symes’ fidelity to a great and 
noble friendship; his loyalty of heart to both Church 
and State and his constant and unfailing service to 
God and humanity, has inspired the dedication of 
his Staten Island Estate to the highest and best 
philanthropic uses through the Symes Foundation, 
his great memorial. 
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